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HAS EXPERI ENCED A LOSS OF WORK
LI FE EXPECTANCY

Plaintiff,
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Def endant s.
Trial Date: 01/ 06/ 03
Ti nme: 9:30 a. m
Dept . : 24

Def endants, MEL SALI GUMBA, CH LEUNG and CARLOS SALCEDO
(hereinafter referred to as “defendants”) hereby by nove this
Court for an Order prohibiting any testinony by plaintiff’'s
vocational rehabilitation expert, Anthony Ganboa, Jr., Ph.D., MBA,
(hereinafter referred to as “Ganboa”) from Vocati onal Econom cs,
Inc. (hereinafter referred to as “VEI”), that plaintiff is
di sabled or that plaintiff has experienced a | oss of work life
expectancy. Defendants make this notion on the grounds that
Ganboa is not qualified to render an opinion as to plaintiff’s
medi cal inpairnment or that she has suffered any dimnution in her
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“work life expectancy.” Moreover, Ganboa’ s opi nions cannot be
supported by their source data and are inperm ssibly specul ati ve.
I .
| NTRODUCTI ON
Plaintiff, KATHY MLLS WALKER (hereinafter referred to as
“WALKER') retained Ganboa from VEI as her vocati onal
rehabilitation expert. Typically, a vocational rehabilitation

expert assesses a plaintiff’s physical and nental capabilities.
The typical vocational rehabilitation evaluation involves two
parts, an oral interview and a series of witten tests. The oral
interviewis used to obtain information regarding the party’s
enpl oynent, education and nedical history. The witten tests are
used to nmeasure intelligence, education, career aptitude, career
pref erences and psychol ogical state. Fromthe oral and witten
eval uations, the vocational rehabilitation expert fornul ates an
opinion as to the nature and severity of the plaintiff’s
vocational disability.

Ganboa eval uated WALKER to determ ne her enployability and
earning potential. In his report (attached as Exhibit “17),
Ganboa i ndicates that the only nedical record he reviewed and used
in forrmul ating his opinion was a two-page operative report form
Dr. Loddengaard (attached as Exhibit “2”). Ganboa conducted no
i ndependent testing of WALKER. Aside froma brief interview of
WALKER, the only other records he reviewed were WALKER s W2's from
1999, 2000 and 2001. (Exhibit “1,” p.2). In summary, Ganboa’s
opinion is based on a brief interview with WALKER, which
def endant s bel i eve was tel ephonic, a two-page operative report,
and three W’'s. (Exhibit “1,” p. 2).
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In his report, Ganboa notes that WALKER told himthat: (1)
she experiences constant pain increasing wth exertion; (2) she
notes limted grip strength and range of notion in her right hand
and arm and reports problens with repetitive use thereof; and (3)
she experiences difficulties with fine mani pul ati on,
hol di ng/carrying itens, lifting weights, pushing/pulling,
reachi ng, and wor ki ng over head.

Based on nothing nore than a brief interview, three W’ s and
a two-page operative report, Ganboa concl udes:

“(I)t is our opinion that Ms. WALKER neets the definition of

occupational disability .

(I')t is our opinion that her pre-injury work |life expectancy
was |i ke that of an average nondi sabled female with 16 or
nore years of education, or 16.2 years. As a result of
injury, her future work Iife expectancy is like that of an

average severely disabled female with 16 or nore years of
education, or 11.9 years.

The Work Life Probability table contains a cal culation of M.
WALKER s | oss of lifetine expected earnings, an inspection of
the table reveals a loss of lifetinme expected earnings of
$308, 066.00. This figure is stated in terns of 2002 doll ars
and includes fringe benefits calculated at the rate of 22%”
(Enphasi s supplied). (Exhibit “1,” p. 3).

Attached to Ganboa’ s Vocati onal Econom c Assessnent for KATHY
WALKER, dated Septenber 24, 2002 (“Report”), are eight
st andar di zed pages titled “VOCATI ONAL ECONOM C RATI ONALE",
apparently attached to every VEI report. These eight pages
attenpt to justify the quantum | eaps that Ganboa nakes in his
report. The attachnent indicates that the earnings and work life
expectancy figures used by Ganboa and VEI are based on the Current
Popul ati on Survey (“CPS’) data and the Survey of |ncone and
Program Partici pation (“SIPP") data as collected by the Census

Bur eau.
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Sonme of the information in the eight page explanation is
common sense and not overtly unreasonable. D sabled individuals
presunably do have a harder tinme getting enployed. The portion of
Ganboa’ s explanation that has no basis in fact or science is his
equation of a specific disability with a specific work life
expectancy. Ganboa and VEI (which is owned by Ganboa) have
created a “category” called “loss of lifetinme earning capacity,”
whi ch they contend conpares the pre- and post-injury earning
capacity of WALKER and other VEI clients. 1In this case, Ganboa s
report indicates that WALKER, a 45-year-old female with 16 years
of education, had a pre-injury work |ife expectancy of 16.2 years.
It states that this is “the work |ife expectancy of an average
nondi sabled fenale with 16 years or nore of education.” The
report further indicates that her post-injury work |ife expectancy
is 11.9 years, which is the “work |ife expectancy of an average
nondi sabled female with 16 years or nore of education.” (Exhibit
“1,” pp. 2 and 3).

However, there is no evidence that WALKER s two-year-old
neck injury equates to any |evel of permanent disability, and
there is no evidence as to why Ganboa chose one | evel of alleged
disability over another. In reality, such injuries have very
different effects dependi ng upon specific circunstances, which
Ganboa fails to take into account. For exanple, in this case,
plaintiff has had the sane governnent job for over 20 years. She
is a supervisor and perforns only adm nistrative duties, which are
not physically demandi ng. Mreover, nmany factors other than
purely physical ones (such as a person’s notivation) nust be

considered. In addition, there is no evidence to support a 4.1
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year | oss of work |ife expectancy, or to show how it was
cal cul at ed.
1.

THE COURT SHOULD EXCLUDE TESTI MONY FROM GAMBOA REGARDI NG
PLAI NTI FE*S DI SABI LI TY AND HER LOSS OF WORK LI FE EXPECTANCY

California Evidence Code Section 720 is instructive in
determ ning when a person is qualified to testify as an expert.
It states:

a) Apersonis qualified to testify as an expert if he has
speci al know edge, skill, experience, training, or education
sufficient to qualify himas an expert on the subject to
which his testinony relates. Against the objection of a

party, such special know edge, skill, experience, training,
or education nmust be shown before the witness may testify as
an expert.

(b) A w tness’ special know edge, skill, experience,

trai ning, or education nmay be shown by any otherw se
adm ssi bl e evidence, including his own testinony.

California Evidence Code Section 801 is also helpful. It
st at es:

If a witness is testifying as an expert, his testinony in the
formof an opinionis |limted to such an opinion as is:

(a) Related to a subject that is sufficiently beyond comon
experience that the opinion of an expert would assist the
trier of fact; and

(b) Based on matter (including his special know edge, skill
experience, training, and education) perceived by or
personal ly known to the wi tness or nmade known to himat or
before the hearing, whether or not adm ssible, that is of a
type that reasonably may be relied upon by an expert in
form ng an opi nion upon the subject to which his testinony
rel ates, unless an expert is precluded by |aw from usi ng such
matter as a basis for his opinion.

111

5

MOTION IN LIMINE TO EXCLUDE THE TESTIMONY OF ANTHONY GAMBOA, JR.,
Ph.D., MBA



The Court shoul d exclude Ganboa’'s testinony that WALKER i s
“di sabled,” and that her “future work |ife expectancy” has been
di m ni shed from 16.2 years to 11.9 years, because there is no
medi cal evidence to support his conclusion and because such an
opinion i s beyond his skill, know edge, experience and training.
As such, he is not qualified to render such an opinion. |In
addi tion, Ganboa’ s opinions are not supported by their source
data. Accordingly, Evidence Code Sections 720 and 801 requires
that such testinony be excl uded.

The California Suprenme Court set forth certain “general
principles of adm ssibility” of expert testinony in the sem nal
case of People v. Kelly, 17 Cal. 3d 24 (1976). In Kelly, the
Court stated:

[Aldm ssibility of expert testinony based upon the
application of a new scientific technique traditionally
i nvolves a two-step process: (1) the reliability of the

nmet hod nust be established, usually by expert testinony, and

(2) the witness furnishing such testinony nust be properly
gqualified as an expert to give an opinion on the subject.
(See, Evidence Code Sections 720, 801). Additionally, the
proponent of the evidence nust denonstrate that correct
scientific procedures were used in the particular case. 1d.
At 30.

The Kelly Court went on to articulate the appropriate test for
determining the reliability of new scientific technique. It

st at ed:

The test for determning the underlying reliability of a new

scientific technique was described in the germ nal case of
Frye v. United States (D.C. Cir. 1923) 293 F. 1013, 1014,

involving the adm ssibility of polygraph tests: “Just when a

scientific principle or discovery crosses the |ine between
t he experinmental and denonstrable stages is difficult to
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define. Somewhere in this twilight zone the evidential force
of the principle nust be recogni zed, and while courts wll go
along way in admtting expert testinony deduced froma well -
recogni zed scientific principle or discovery, the thing from

whi ch the deduction is made nust be sufficiently established

to have gai ned general acceptance in the particular field in

which it belongs. (ltalics added.)

We have expressly adopted the foregoing Frye test and
California courts, when faced with a novel nethod of proof,
have required a prelimnary show ng of general acceptance of
the new technique in the relevant scientific conmunity.” 17
Cal . 3d at 30.

The Kelly Court explained the beneficial consequences of the
Frye test as follows:

The primary advantage, however, of the Frye test lies inits
essentially conservative nature. For a variety of reasons,
Frye was deliberately intended to interpose a substanti al
obstacle to the unrestrai ned adm ssion of evidence based upon
new scientific principles. “There has always existed a

consi derabl e | ag between advances and di scoveries in
scientific fields and their acceptance as evidence in a court
proceeding” [Citations]. Several reasons founded in |ogic
and common sense support a posture of judicial caution in
this area. Lay jurors tend to give considerable weight to
“scientific” evidence when presented by “experts” wth

i npressive credentials. W have acknow edged the existence of
a " m sl eadi ng aura of certainty which often envel opes a
new scientific process, obscuring its currently experinental
nature.” 17 Cal. 3d at 31, 32.

In People v. Leahy (1994) 8 Cal. 4'" 587, the California
Suprenme Court granted review to determ ne whether the Kelly/Frye

standard for admtting the results of new scientific techniques
shoul d be nodified following the United States Suprenme Court’s
decision in Daubert v. Mrrell Dow Pharnmaceuticals, Inc. (1993)
509 U.S. 579, 125 L.Ed.2d 469, 113 S. Ct. 2786 (hereafter Daubert).
The Daubert case held that Frye was abrogated by Rule 702 of the
Federal Rules of Evidence (28 U S.C.).
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The Leahy Court held that Kelly should remain the
prerequisite to the adm ssion of expert testinony regardi ng new
scientific nethodology in California, stating:

Kelly sets forth the various reasons why the nore
“conservative” Frye approach to determning the reliability
of expert testinony regarding scientific techniques
represents an appropriate one. Daubert, which avoided the
issue of Frye's “nerits,” presents no justification for
reconsi dering that aspect of our holding in Kelly. Thus, we
conclude that the Kelly formul ation survived Daubert in this
state, and that none of the above-described authorities
critical of that formnulation persuades us to reconsider or
modify it at this tine. 8 Cal.4'™™ at 604.

A. Ganboa’ s Testinony That Wal ker |s Disabled |s Qutside the
Scope of His Expertise. |s Unsupported by the Evidence and
Specul ati ve.

Ganboa has determ ned that WALKER is “severely disabled.”
(Note: there appears to be sone confusion in Ganboa s report.
One page 2, he indicates that WALKER has had a “work life
expectancy of an average not severely disabled fenale.” On page
3, he indicates WALKER s work |ife expectancy reduction results
froman “average severely disabled fenmale.”). However, there is
nothing in the two-page nedi cal /operative report of Dr.
Loddengaard, the only nedical evidence reviewed by Ganboa, to
support the proposition that WALKER has any permanent disability,
severe or otherw se.

In fact, in his deposition, Dr. Loddengaard testified that
WALKER was “not severely disabled.” (Exhibit “3,” p. 48, 11. 4-
6). He also testified that he had no way of knowi ng if WALKER s
work |ife would be shortened, and that he did not “see any
111
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i medi ate indication that she will need to have tinme off work.
(Exhibit “3,” p. 48, 11. 23-25; and p. 52, 11. 16-17).

Dr. Wagner opined in his independent nedical exami nation that
WALKER s underlying cervical condition is degenerative in nature,
and not caused by a traumatic event. (See, Dr. Wagner’s report,
attached as Exhibit “4,” at p. 10). In her deposition, WALKER
testified that she expected to go back to her regular job, and
that it would not affect her ability to advance. (See, excerpts
fromPlaintiff’'s deposition transcript, attached hereto as Exhibit
“5,” pp. 61 and 62).

Ganboa is not a nedical doctor. He does not have the skill,
know edge or experience to determne that plaintiff is disabled,
severely or otherwise. That determnation is sufficiently beyond
his special know edge, skill and experience. Furthernore, there
is no evidence in the two-page operative report reviewed by Ganboa
to support a conclusion of any disability; nor did he do any
i ndependent testing fromwhich he can verify the existence or
nonexi st ence of any permanent disability.

Ganboa’s finding that WALKER has a permanent disability,
severe or otherwi se, is purely speculative. Even Dr. Loddengaard
admts that it is too soon, following plaintiff’s neck surgery, to
tell if she will have any physical limtations. (See, Exhibit
“3,” pp. 57, 1. 12-p. 58, 1.6; and see, Wl ker deposition, p. 61,
1. 16-p. 62, 1. 18, attached as Exhibit “5”). In MGonnell V.

Kai ser, (2002) 98 Cal. App. 4'" 1098, the First District Court of

Appeal held that the court is not bound by an “expert opinion
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that is speculative or conjectural.” 1d. At 1106. Accordingly,
this Court should exclude any evidence from Ganboa that plaintiff
i s di sabl ed, under Evidence Code Sections 720 and 801.

B. Ganboa’s Testi nony That Wal ker’s Work Li fe Expectancy Has
Been Di m ni shed Shoul d Be Excl uded Because it is Based on
Data That Is Unreliable and Was Not Col | ected for Studying
t he Enpl oynent Experiences of Persons with Disabilities.

Through “voodoo economi cs,” Ganboa has determ ned that WALKER
has had her “work |ife expectancy” dimnished from16.2 years to
11.9 years. His nmeasurenent of the dimnishnment of WALKER s “wor k
life expectancy” is based on the Current Popul ati on Survey (CPS)
and data collected by the Census Bureau. (See, Exhibit “1,” p. 5
and 6).

Disabilities reported in the CPS are determ ned by the
guestion: “Does anyone in this household have a health problem or
disability which prevents themfromworking or which limts the
kind or amobunt of work they can do?” (Exhibit “1,” p. 6). The
disability information collected by the Census Bureau is self
reported, and w thout independent nmedical verification. 1In
addition, it does not neasure disability as defined in the
Anmericans Wth Disabilities Act. Wthout independent nedical
verification, this information is not reliable, and cannot be used
as a basis for Ganboa’ s opinion that WALKER s “work |ife
expectancy” has sonehow been di mnished. It was sinply not
coll ected for that purpose. Ganboa s opinion is based on a

fantasy disability w thout any nedi cal evidence or support, and
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Wi t hout support or testinony fromplaintiff herself, who admtted
t hat she expects to go back to her regular job, and she does not
expect her injuries to have any effect on her ability to advance
in her career. (See, Exhibit “5,” p. 61, 11. 16-19; and p. 62,
11. 5-8).

Diminution of “future work |ife expectancy,” as cal cul ated by
Ganboa, has no support in existing econom c or nedical science.
The test for determning the adm ssibility of new scientific
evidence, as set forth in Kelly, supra, is that the science “nust
be sufficiently established to have gai ned general acceptance in
the particular field in which it belongs.” Kelly, 17 Cal. 3d at
30.

As the Kelly Court explained, “Lay jurors tend to give
consi derable weight to ‘scientific’ evidence when presented by
“experts” with inpressive credentials. W have acknow edged t he
existence of a ‘. . . msleading aura of certainty which often
envel ops a new scientific process, obscuring its currently
"” Kelly, 17 Cal.3d at 31, 32. Ganboa’'s
met hodol ogy i s not supported by science, or anyone in the fields

experinental nature.

of nedicine or econom cs. |ndeed, they have been w dely
criticized by experts in the field as “an unreliable and invalid
source for projecting differences in pre-versus post-disability
work |ife expectancy.” Skoog, Gary R and David C. Toppi no.
“Disability and the New Wrk |ife Expectancy Tables from

Vocati onal Econonetrics, 1998: a Critical Analysis.” Journal of
Forensi ¢ Economics, 12(3), 1999, 239-254. (Attached as Exhibit
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“6”). Accordingly, under Evidence Code Sections 720, and 801, and
under the Kelly test, it should be excl uded.

C. Ganboa’s Testi nony That Wal ker’s Work Life Expectancy Has
Been Di m ni shed Shoul d Be Excl uded Because VEI Has Created
the Invalid Category “Loss of Lifetine Earnings.”

As noted above, Ganboa’s opinion is that WALKER s “pre-injury
work |ife expectancy was that of an average nondi sabl ed fenal e,
with 16 or nore years of education, or 16.2 years. Ganboa al so
opines that as a result of her injury, her future work life
expectancy is now that of an average severely disabled female with
16 years or nore years of education, or 11.9 years.” (Exhibit
“1,” p. 3). However, there are no tables for work |Iife expectancy
in the CPS data used by Ganboa as a basis for his opinion. (See
Critical Analysis attached as Exhibit “67).

The cal cul ation of work |ife expectancy used by Ganboa is
based on tables created by Ganboa and Vocati onal Econom c
Assessnent Inc. (Exhibit “1,” p. 10). There is no basis in
science for the figures used by Ganboa. The tables used by Ganboa
are not scientifically reliable nor are they generally accepted in
the scientific conmunity and they should be excluded. As is set
forth in Kelly, the test is “general acceptance” in the particular
field in which it belongs. There is no support outside VEI itself
for Ganboa’ s net hodol ogy or his opinions in this case.

Accordi ngly, under Evidence Codes Sections 720 and 801, Ganboa’s

testinmony as to WALKER s | oss of “work |ife expectancy” should be

excluded inits entirety.
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.
THE COURT HAS THE DI SCRETI ON TO PROHI BI T GAMBOA FROM TESTI FYlI NG AS
TO PLAINTI FF S ALLEDGED LOSS OF WORK LI FE EXPECTANCY

In MIller v. Los Angel es County Flood Control
District, (1973) 8 Cal. 3d 689, the California Suprene Court

st at ed:

To determine that a wtness qualifies as an expert the judge
nmust ascertain “if he has special know edge, skill
experience, training, or education sufficient to qualify him
as an expert on the subject to which his testinony relates.”
8 Cal.3d at 701.

In an earlier case, Huffman v. Lindquist (1951) 37 Cal.2d 46, the
California Suprene Court stated:

It is for the trial court to determine, in the exercise of a
sound di scretion, the conpetency and qualification of an
expert witness to give his opinion in evidence [citation],
and its ruling will not be disturbed upon appeal unless a
mani f est abuse of that discretion is shown. [Citations.]

Accordi ngly, whether a particular w tness has the
gual i fications necessary to give an expert opinion on a specific
topic is an issue left to a court’s discretion. The Court should
exercise its discretion in this case to preclude any testinony by
plaintiff’s vocational rehabilitation expert, Ganboa from VEI,
Iy
Iy
111
111
Iy
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with respect to plaintiff’s alleged disability and her purported
| oss of work |ife expectancy.
.

CONCLUSI ON

Based on the foregoing, defendants respectfully request that
the Court issue an Order precluding the introduction of any
testinmony by plaintiff’s vocational rehabilitation expert, Ganboa
fromVElI, regarding plaintiff’s alleged disability or her |oss of

work |ife expectancy.

DATED: Decenber 13, 2002 LAW OFFI CES OF CHARLES S. Li MANDRI

CHARLES S. Li MANDRI

STERLI NG J. STI RES

Attorneys for Defendants

MEL SALI GUMBA, CHI LEUNG and
CARLOS SALCEDO
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