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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF QHIO
WESTERN DIVISION
SHARYN GRUENER, : Case No. 1:03¢cv780
: Judge Weber
Plaintiff, Magistrate Judge Hogan
v. DEFENDANT’S MOTION IN
o : LIMINE TO EXCLUDE THE
THE OHIO CASUALTY INSURANCE EXPERT TESTIMONY OF
COMPANY, : EDWARD BERLA AND RONALD .
MISSUN .

Defendant.

Defendant The Chio Casualty Insurance Company (“OCIC™) moves to exclude the sxpert

testimony of Edward Berla and Ronald Missun under Federal Rules of Evidence 702 and 403.

Respectfully submitted,

Of Counsel:

s/ Doreen Canton
Devin C. Dolive Bar No. 0075585 Doreen Canton Bar No. 0040394
Taft, Stettinius & Hollister LLP Trial Attorney for Defendant
425 Walnut Streer, Suite 1200 Taft, Stettinius & Hollister LLP
Cincinmati, Ohio 45202-3957 425 Walnut Street, Suite 1800

Telephone: (513) 381-2838 Cincinnati, Ohio 45202-3957
Fax: (513) 381-0205 Telephone: (513) 381-2838

E-mail: dolive@taftlaw.com Fax: (513) 381-0205
E-mail: canton@taftlaw.com
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
SHARYN GRUENER, : (Case No. 1:03¢v780
: Judge Weber
Plaintiff, Magistrate Judge Hogan
V. MEMORANDUM IN SUPPORT OF
. ' : DEFENDANT’S MOTION IN
THE OHIO CASUALTY INSURANCE LIMINE
COMPANY, ' :

Defendant,

According to the Plaintiff's Binding Summary of Expert Testimony, Edward Berla,
Ph.D., will testify as to “the standards for defining disability and whether or not Ms. Gruener fits
into this standard . . . . The effect a disability has on a person. The probability of earning less
than counterparts without a disability eam.” (Doc. 48, Exhibit B} Ronald Missun, Ph.D., will
testify as to “his statistical analysis of damages regarding Ms. Gruener’s disability. . . .

Gruener’s pre and post injury earning capacity and workl\ife expectancy is calculéted,“ /d.)

The Court must perform a “gatekeeping” function in determining the reliability and
relevance of this proposed expert testimony. Kumho Tire Co. v. Carmichael, 526 U.8. 137, 142
(1999); Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.5. 579, 589 (1993); Lewis v.
Philip Morris Inc., 355 F.3d 515, 533 0.27 (6th Cir. 2004); Pride v. Bic Corp., 218 F.3d 566, 577
(6th Cir, 2000). _OCIC respectfully submits that 'Dré. Berla and Missun should be precluded from
testifying because their proposed tesﬁnmny ié neither relevant nor reliable and would be

confusing and unfairly prejudicial for the jury.
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A. Drts. Berla’s and Missun’s Testimony Is Not Belevant -

Expert testimony is only admdssible when it “will assist the trier of fact to understand the
evidence or to determine a fact in issue.” Fed. R. Evid. 702. The Court must determine whether
there is a “fit” between Drs. Berla’s and Missun’s testimony and the issues to be resolved at trial.

Pride, 218 F.3d at 578; Greenwell v. Boatwright, 184 F.3d 492, 497 (6th Cix, 1999). Here there

18 no such “fit.”

At first blush, Dr. Berla’s testimony appears to address a crucial issue--namely, whether
Plaintiff Sharyn Gruener (“Ms. Gruener”) is “disabled” under the ADA. However, as he himself
admitted in his deposition, Dr. Berla nowhere relies on the ADA definition of “disability” in

forming his opinions regarding Ms. Gruener:

Q. Do you have an opinion about whether an individual is
disabled for the purposes of the Americans with Disability Act?

A { opine whether a person is disabled in terms of their work.
In other words, they have a work disability.

Q. What do you mean when you say “work disability”?
A, A work disability is defined by the United States
Department of Commerce. If a person is limited inn the amount or

kind of work they can perform because of a physical or mental
impairment, then they would be considered work disabled.

(Berla Dep. 26)' Dr. Berla then opined that a person meeting the Department of Commerce’s
definition of “work disability” would meet the supposedly “broader” definition of disability
under the ADA. (/g at27) However, under the ADA, a plaintiff cannot establish a “disability”
merely by showing that she is precluded from performing s particular job. Sutton v. United Air

Lines, fnc., 527 1.5, 471, 492 (1959).

' The transeripts of the depositions of Drs, Berla and Missun have been filed with the Court. (Dac, 503
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