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IN THE HARRISON CIRCUIT COURT

STATE OF INDIANA

JON WRIGHT
Plaintiff
v. CAUSE NO. 31C01-9912-CT-407
SPECIAL JUDGE, HON. KENNETH L. LOPP
RONALD JENKINS and
ANTHONY JENKINS d/b/a
JENKINS BUILDERS,
HARBISON DEVELOPMENT, INC,,
ROGER HARBISON,
ROCHELLE HARBISON, and
PAYNE REAL ESTATE, INC.
Defendants
DEFENDANT’S MEMORANDUM IN SUPPORT OF MOTION IN LIMINE TO
EXCLUDE THE TESTIMONY OF PLAINTIFF’S PROPOSED EXPERT WITNESS, DR.
EDWARD BERILA®

Comes now the Defendant, Ronald Jenkins and Anthony Jenkins d/b/a Jenkins Builders, by
counsel and submits this memorandum in support of its Motion in Limine to exclude the Plaintiff’s
proposed expert vocational economist, Dr. Edward Berla'. In support of its Motion, the Defendant
states:

FACTS
On May 24, 1999, Plaintiff, Jon Wright experienced a fall in his home in Palmyra, Indiana

and sustained injuries to his right lower extremity. The Plaintiff wishes to introduce Dr. Edward

Berla' as an expert vocational witness to testify regarding the Plaintiff’s loss of earning capacity.
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On November 11, 2000, the Defendants took the deposition of Dr. Berla' and discovered the
following regarding Berla'’s background, methodology, and opinions.

Dr. Berla' possesses undergraduate, Masters and Doctorate degrees in Psychology.
(Deposition of Dr. Edward Berla' [hereinafter "Berla’ Deposition"], p. 10, line 25; p. 11, 1-7). Dr.
Berla' does not possess a degree in mathematics, economics, vocational rehabilitation, nor statistics.
(Berla’ Deposition, p. 11, lines 8-24). Dr. Berla' has taken only three graduate or undergraduate
courses in economics. (Berla’ Deposition, p. 12, lines 3-20). Berla' is a licensed clinical
psychologist in both Kentucky and Ohio. (Berla' Deposition, p. 12, lines 21-25; p. 13, liné 1). Berla”
is not a licensed medical doctor, has no medical training and no medical degrees. (Berla’
Deposition, p. 14, lines 8-14). Berla’ has been a full-time litigation consultant since only December
1999, but has worked in some capacity at his cuﬁent employer, Vocational Economics, Inc., for
fourteen to fifteen years. (Berla' Deposition, p. 15, lines 17-22). Berla' holds no forensic
certificates nor certificates in any category. (Berla' Deposition, p. 16, lines 9-18). Berla' does not
belong to any forensic groups or trade organizations. (Berla’ Deposition, p. 17, lines 19-24). The
data Berla' relies upon to formulate his vocational assessments is not data clinical psychologists
routinely rely upon nor do clinical psychologists normally rely upon the VALE program. (Berla'
Deposition, p. 105, lines 3-20).

To perform his lost earning assessment calculations, Berla' has been using a computer
program entitled "Vocational Assessment of Lost Earnings" (VALE) published by Vocational
Econometrics for approximately fourteen (14) years. (Berla' Deposition, p. 21, lines 21-25; p. 22
lines 1-10).  Berla’ had no hands on experience in how the data that forms the VALE program was

gathered, how the data was put into its statistical form, or whether the data was analyzed in the
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proper statistical manner. (Berla’ Deposition, p. 99, lines 22-25; p.100, lines 1-11). Dr. Tony
Gamboa, of Vocational Economics, Inc, created the vocational assessment rationale Berla' uses a
few years ago. (Berla’ Deposition, p. 98, lines 22-25; p. 99, lines 1-7).

The data Berla® supplies the computer program with includes age, educational attainment,
gender, actual dollar value of the person’s earnings, and fringe benefits. (Berla' Deposition, p. 22,
lines 17-25; p. 23, lines 1-23). Berla' also must input the person’s worklife category, in other words
whether the person is disabled. The definition of disabled provided by the United States Department
of Commerce is "a person who’s limited in - - in their capacity to labor and earn, as a result of a
physical or mental impairment." (Berla’ Deposition, p. 30, lines 22-25; p. 31, lines 1-4). The
Department of Commerce classifies people as "occupationally disabled" and "severely disabled."
(Berla' Deposition, p. 33, lines 1-10). The Depértment of Commerce classifications regarding
"occupationally disabled" and "severely disabled" are governed by six or eight criteria. (Berla’
Deposition, p. 72, lines 2-6).

The VALE program, however, classifies persons as either "not disabled," "not severely
disabled," "average disabled," and "severely disabled." (Berla’ Deposition, p. 26, lines 19-25; p.
27, lines 1-7; p. 31, lines 14-19). Under the VALE program, the "occupationally disabled" person,
as defined by the Department of Commerce, is classified as "average disabled" and "aQerage
disabled" includes all persons who fit under the definition of "occupationally disabled." (Berla'
Deposition, p. 34, lines 2-13). From that number of "occupationally disabled," or "average
disabled," Berla' subtracts those classified as "severely disabled" to create the category, "not severely
disabled." (Berla' Deposition, p. 34, lines 14-23). The classification of "not severely disabled"

created for the VALE program is based on inclusion in the "average disabled" category and
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exclusion from the "severely disabled" category. (Berla’ Deposition, p. 72, lines 21-25; p. 73 lines
1-9). No specific definition exists for the term, thus whether a person fits into the category of "not
severely disabled" is completely up to the reviewer. (Berla’ Deposition, p. 72, lines 21-25; p. 73
lines 1-9).

The Department of Commerce’s numbers that Berla' uses to make his computationsrdo not
take into account the specific disability the person suffers and the government’s numbers used in the
VALE program have nothing to do with the type of disability. (Berla’ Deposition, p. 36, lines 13-
20). Berla™ agreed under the Department of Commerce definition of "occupationally disabled" a
mildly disabled person is not differentiated from a person who is completely paralyzed or completely
brain dead. (Berla" Deposition, p. 31, lines 5-13).

The determination of what classification of disability a person fits into is made solely by
Berla' based on his own investigation into the facts and circumstances of the person’s age,
educational background, prior work history, actual earnings, and injury. (Berla' Deposition, p. 37,
lines 10-25; p. 38, lines 1-7). Berla' takes that information, uses the national data from the
Department of Commerce, and uses a chart to determine the percentage difference between what
disabled persons with characteristics similar to those possessed by the person reviewed earn in
comparison to their non-disabled counterparts. (Berla' Deposition, p. 75, lines 12-18). The
percentage difference is based on national numbers that do not change according to region or year.
(Berla' Deposition, p. 75, lines 23-25; p. 76, lines 1-4). Then Berla' applies the percentage to the
pre-injury earnings to determine post-injury earnings. (Berla’ Deposition, p. 76, line 25; p. 77,
lines 1-8). Then he inputs post-injury earnings into the computer to calculate the pre-injury and post-

injury worklife based on the entered criteria and the national data. (Berla’ Deposition, p. 76, line
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25; p. 77, lines 1-8). Both the pre-injury and post-injury worklife depend on the calculation of
probability of worklife which is the product of statistics based on the probability a certain individual
will be alive at a certain age and the probability that the living person will be employed or actively
seeking employment at that given age. (Berla' Deposition, p. 77, lines 13-25; p. 78, @nes 1-15). The
probability that a person is alive at a certain age does not change for disabled and nondisjablﬁed
persons. (Berla’ Deposition, p. 78, lines 23-25; p. 79, line 1). Thus, the only thing that changes the
calculation of worklife probability for disabled and nondisabled persons is that the statistics from
the Department of Commerce establish nondisabled persons are more likely to be employed or
actively seeking employment at a certain age than disabled persons. (Berla' Deposition, p. 79, lines
2-5).

To calculate the present value of a person’s‘past earnings, Berla" inputs the person’s income
from previous years into a computer program called "Inflate." (Berla’ Deposition, p. 50, lines 14-
25; p. 51, lines 22-23). The "Inflate" program uses data supplied by the United States Department
of Commerce and a national base consumer price index number, also supplied by the Department
of Commerce. (Berla' Deposition, p. 50, line 7; p. 51, lines 5-23). Regarding the fringe benefits
Berla' considers, he uses national figures and averages regarding Social Security, Medicare,
Unemployment insurance, and Health insurance provided by the United States Department of Labor.
(Berla’ Deposition, p. 52, lines 14-25; p. 53, lines 1-25; p. 54, lines 1-25; p. 55, lines 1-24). Based
on the classification and data Berla' enters into the VALE program, Berla’ would expect that the
program would tell him that a person would have a reduced earning capacity, although it may have
nothing to do with that person’s actual worklife. (Berla' Deposition, p. 38, lines 8-25; p. 39, lines
1-7).
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matter must be related to some scientific field beyond the knowledge
of the average lay person, and (2) the witness must be shown to have
sufficient skill in that area so that his opinion probably will aid the
trier of fact in its search for the truth.

Id. (citing Summers v. State, 495 N.E.2d 799, 802 (Ind. Ct. App. 1986)) reh’g denied, trans. denied.

After determining whether a proposed expert is qualified to give his opinion, a court’s focus

in analyzing Rule 702 is the reliability of the scientific principles upon which the expert is to testify.

McGrew v. State, 682 N.E.2d 1289, 1290 (Ind. 1997); Steward v. State, 652 N.E.2d 490, 498 (Ind.-
1995). The United States Supreme Court established its analysis for the reliability of expert

testimony in Daubert v. Merrill Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125

L.Ed.2d 469 (1993). The Court in Daubert found a court faced with the proffer of expert testimony

must determine initially whether "the reasoning or methodology underlying the testimony is
scientifically valid, and of whether that reasoning or methodology properly can be applied to the
facts in issue." Id. at 591. Next, the Court established a non-exhaustive list of factors a trial court
is to consider in deciding that issue, such as: "whether a theory or technique . . . can be (and has
been) tested;" "whether the theory or technique has been subjected to peer review and publication;"
"the known or potential rate of error;" "the existence and maintenance of standards controlling the
technique’s operation" and whether the theory or technique is "generally accepted" among the
relevant community. Id. at 592-93. The Court emphasized the trial court is to be flexible in its
"gatekeeping function" focusing on the reliability of the expert’s methodology and principles, not
results they create, and the relevancy of the testimony to the issues of the case. Id. at 593, 96. To
establish the relevancy to the particular issue the proponent must show the expert testimony is

scientifically connected to a contested issue. Id. at 591-92. The United States Supreme Court
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recently held its Daubert analysis applies not only to the proposed scientific experts, but to all
proposed experts. Kumho Tire Co. v. Carmichael,526 U.S. 137, 147-53 (1999).

The Indiana Supreme Court held the Daubert analysis, while helpful to Indiana Courts, is not

binding on Indiana Courts because of the difference between the state and federal rule of evidence

regarding experts. McGrew, 682 N.E.2d at 1290. Although finding Daubert not controlling in
Indiana, the Indiana Supreme Court found the United States Supreme Court’s analysis in Daubert
and its progeny and Indiana Evidence Rule 702 focus on the same issue, the reliability of the expert’s

methodology and principles. McGrew, 682 N.E.2d at 1290 (citing Steward, 652 N.E.2d at 498).

Subsequent Indiana decisions use the factors announced in Daubert as guideposts for determining

the reliability of the expert testimony. Ford Motor Company v. Ammerman, 705 N.E.2d 539, 551

(Ind. Ct. App. 1999) trans. denied; Lytle v. Ford Motor Company, 696 N.E.2d 465, 473 (Ind. Ct.

App. 1998); Hottinger v. Truzreen Corp., 665 N.E.2d 593, 596 (Ind. Ct. App. 1996). The Indiana

Supreme Court found a proponent of expert testimony may establish reliability by "judicial notice
or sufficient foundation to convince the trial court that the relevant scientific principles are reliable."

Id. (citing Steward, 652 N.E.2d at 498). "[A] sufficient foundation may be laid when the expert

testimony provides reasonably specific details regarding the testing process utilized and the basis

for the resulting opinion." Ford Motor Company v. Ammerman, 705 N.E.2d at 551 (citing Davis

v. State, 598 N.E.2d 1041,1049 (Ind. 1992), reh. denied). Thus, Indiana courts will consider whether

the proponent of expert testimony has laid a sufficient foundation by considering the Daubert factors
giving none more weight than others and considering only those with relevance to the proffered

testimony.
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ARGUMENT

Initially, Jenkins Builders argues Berla' is unqualified to give the opinions he expressed in
his deposition. Berla’ is a licensed clinical psychologist whose educational background is solely in
psychology. Berla' has taken only three classes in economics. He has no degrees in mathematics,
economics, vocational rehabilitation, nor statistics. He has no medical training or education and
holds no medical certificates. He belongs to no forensic groups or trade organizations, holds no
forensic certificates, and has no educational background in forensics, but maintains he performed
a forensic vocational economic assessment on the Plaintiff. Berla' does not have the education,
knowledge, or training to qualify as a forensic economist.

The Defendant expects the Plaintiff will argue Berla'’s experience and the skill he gained
working at Vocational Economics, Inc.,for approximately fourteen years sufficiently qualify him to
offer his opinion. His experience, however, is not so specialized that it would assist a trier of fact
to determine a fact at issue. When boiled down to its essence, Dr. Berla'’s analysis consists of
interviewing the Plaintiff, reviewing the medical records and tax records prepared by someone else,
using six to eight criteria established by someone else to determine whether the person is disabled,
then taking that determination of disability and comparing with statistics he had no part in gathering,
testing, nor putting into form to determine how the Plaintiff’s earning capacity will be impaired.
Berla' agreed the VALE computer program is not something persons with his education and training
as clinical psychologists normally rely on nor ever find a use for. His training and education do not
provide him the knowledge sufficient to understand the methodology underlying the statistics
contained in the VALE program. His use of the VALE program does not provide him the experience

to understand the statistics on which the program is based. Thus, his experience merely using the
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VALE program does not sufficiently qualify him to explain how the government studies are prepared
or how the percentages are calculated which are questions that require answering to establish the
validity of the expert’s opinion. Berla' did not create the VALE program or the methodology he
uses in applying it. He admitted he had no hands-on experience gathering the statistics, analyzing
the statistics, or putting the statistics in the form he uses in the VALE program. In short, the
experience gained by Berla' through his work at Vocational Economics, Inc., does not qualify him
as an expert forensic economist. Therefore, the Defendant moves the Court to exclude his testimony
because he is not qualified to give an expert opinion on the Plaintiff’s loss of earning capacity.

Further, Jenkins Builders moves to exclude Berla’s testimony because his methodology is
unreliable and his testimony 'should be inadmissible. The method used by Berla' relies entirely on
his own subjective judgment as to what category of disability the person fits. Depending on the
material gleaned from the interview and what material he is provided, as he does no independent
investigation other than the interview, Berla’ makes the decision in what disability category the
persons belongs. Also, under the term "occupationally disabled" no differentiation exists regarding
the type of injury or disability a person suffers, so that a person with a brain injury is classified to
the same extent as someone with a mildly disability. The disability classification also fails to take
into account regional or annual differences. From the calculation of what a disabled person will
potentially earn versus what a nondisabled person will earn to the calculation regarding fringe
benefits to the consumer price index calculation regarding present value or wages, all of the statistics
and formulae Berla' relies upon come from material he gleans from sources that are admittedly
criticized for use in this purpose that he cannot externally validate or check.

Berla' recognized in his deposition if 100 forensic economists performed the same
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evaluation, they may come up with different results. Further, Berla' stated the results cannot be
statistically recreated with any certainty, nor externally validated. Finally, he agreed that based on
the category he selects for a person and how he enters information into the VALE program he would
expect the program to tell him a person has a reduced earning capacity, when in fact, the disability
may have nothing to do with that person’s worklife. That scenario was proven by the results of
Berla’s analysis of the Plaintiff that revealed the Plaintiff should be doing "sedentary work", when
in fact the Plaintiff had been performing "light work" at PepBoys. The facts show the methodology
is completely unable to be tested or controlled and is unreliable. As it is unable to be tested and
controlled, no rate of error can be calculated regarding the findings. The methodology is unreliable
because it cannot be tested, controlled, or subjected to a rate of error and that weighs in favor of the
exclusion of Berla'’s testimony. | |

Also, the reliability factor regarding whether the theory has been subjected to peer review
and publication weighs in favor of the exclusion of Berla'’s testimony. Berla' admitted a dispute
exists over whether economists should use the Department of Labor and Department of Commerce
statistics because they are not specific to the type of injury or job. Further, Berla' agreed disputes
exists regarding the proper method of calculating lost earning capacity. That fact is made even more
interesting when one considers that Berla® knows no literature addressing the validity of the VALE
program. This factor also shows Berla'’s methodology is unreliable and his testimony should be
excluded.

CONCLUSION
Jenkins Builders respectfully requests the Court exclude the testimony of Plaintiff’s proffered

vocational expert, Dr. Edward Berla'. Berla' is not qualified by education, training, knowledge, skill
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or experience to testify as a vocational expert. Further, his methodology is unreliable because it
cannot be tested controlled or subjected to a rate of error. As Berla' is unqualified to testify as an
expert and his methodology is unreliable the Court should exclude Berla' from testifying at trial

pursuant to the mandates of Indiana Rule of Evidence 702.

14
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Respectfully submitted,

KIGHTLINGER & GRAY, LLP

By WW%

. Kictfard T. Mullineaux, Atty. #9874-22

Counsel for Defendants, Ronald Jenkins d/b/a
Jenkins Builders and Anthony Jenkins

CERTIFICATE OF SERVICE

I hereby certify that on the ¥ day of Je w% , 2009, a copy of the foregoing
pleading was served, either personally or by First-Class Mail, postage prepaid, to:

Karl N. Truman

Scott Handley

420 Wall Street
Jeffersonville, IN 47130
Counsel for Plaintiff

Rodney L. Scott

Ward, Tyler & Scott

1947 East Spring Street

New Albany, IN 47150

Counsel for Defendants, Harbison Development, Inc., Roger Harbison
and Rochelle Harbison

Hon. Kenneth L. Lopp, Special Judge
Courthouse

South Court Street

P. O. Box 218

English, IN 47118

,g- - Richard ¥ $llineaux

KIGHTLINGER & GRAY, LLP
One Commerce Square

4106 Charlestown Road

New Albany, IN 47150

(812) 949-2300
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