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IN THE HARRISON CIRCUIT COURT

STATE OF INDIANA

JON WRIGHT

Plaintiff

Vs. Cause No. 31C01-9912-CT-407
Special Judge, Kenneth L. Lopp

RONALD JENKINS and

ANTHONY JENKINS, d/b/a

JENKINS BUILDERS,

HARBISON DEVELOPMENT, INC.,

ROGER HARBISON and

ROCHELLE HARBISON

Defendants

MEMORANDUM IN SUPPORT OF HARBISON DEFENDANTS’
MOTION IN LIMINE

Indiana has recognized the Motion in Limine as a procedural device which insures a fair and
impartial administration of justice by the exclusion of prejudicial questions or statements. Burress
v. Silhavey, 293 N.E.2d 794, 795 (Ind. App. 1973). In this case, evidence relating to the matter

designated in the Motion in Limine would be highly prejudicial.

I. Testimony of Edward Berla, or charts, reports or other materials produced by him or
at his request, estimating Plaintiff’s future earning capacity or work-life expectancy.

A. Background and proposed testimony
Plaintiff is seeking damages for lost future earnings which he claims arose out of injuries he

sustained during the collapse of a stairway in his residence on May 24, 1999. On this issue, Plaintiff



has identified Edward Berla, a clinical psychologist and self-described vocational economic analyst,
as a potential witness.

Edward Berlais alicensed clinical psychologist who obtained his undergraduate and graduate
degrees in psychology. (Deposition of Edward Berla, pp. 10-11, 12). He has no degrees in
mathematics, economics, statistics, vocational rehabilitation or medicine. (Berla, pp. 11, 14). In
fact, his only educational background in any of these areas consists of one semester of economics
and two week-long economics seminars, all of which occurred between 1989 and 1991. (Berla, pp.
11-12 and Exhibit 1). In addition, he has not received any certifications as a forensic economist or
forensic psychologist. (Berla, p. 16). He is not a vocational counselor and performed no vocational
testing. Berla performs contract work for Vocational Economics, Inc., (“VE”), as a litigation
consultant. (Berla, pp. 5, 6).

Plaintiff retained Berla as a result of this litigation. Specifically, Plaintiff hired Berla to
determine the length of his expected work-life and his lost future earning capacity, if any. To
perform this assessment, Berla spoke with Plaintiff on one occasion, and reviewed some medical and
tax records which Plaintiff provided. (Berla, pp. 48, 61, 62 et seq., 84-85). However, he did not
speak with any of Plaintiff’s medical providers or employers or obtain any additional records or

documents. (Berla, pp. 69-70, 84-85).

Q. In particular, then, you’re relying upon the patient, or the person you're
interviewing to give you that information?

A. Yes.
Q. You’'re not checking that out with any other source?
A. That’s correct.



(Berla, pp. 69-70). For instance, Berla chose not to use the U.S. Department of Commerce’s
Dictionary of Occupational Titles to ascertain the requirements needed for Plaintiff’s occupation,
relying instead solely on Plaintiff’s subjective reporting. (Berla, pp. 82-83).

Q. And T guess, where do you get the information about his physical
requirements of what he’s doing?

A. Well, the US Department of Commerce publishes a book called the
Dictionary of Occupational Titles. It classifies over 12,000 occupations in
terms of the requirements needed to perform that work. And it— for example,
it would classify each job — each — each occupation in terms of the physical
demands, whether a person’s required to stand or sit, their — how much
weight they would have to lift, what the finger and manual dexterity might be
to perform that work. And it had all of these classifications of that work. So
you can get that from that book.

Did you do that in this —
No.

—case?

S I e

No, I did not.
(Berla, pp. 82-83).

Plaintiff provided his employment history to Berla. (Berla, p. 64). During the interview,
Berla learned that Plaintiff had been employed by Wal-Mart for approximately eleven years, but had
terminated that employment shortly before the incident giving rise to this suit, and was, in fact,
unemployed. (Berla, pp. 64-66). Berla did not know the reasons or circumstances behind this
change of employment. (Berla, pp. 65, 66). Plaintiff told Berla about his complaints and limitations,
but Berla performed no tests on him. (Berla, p. 95). Berla acknowledged that the interview was not

recorded, and that much of the information which he received was not written down in his notes.

(Berla, p. 84, 97).



Having obtained Plaintiff's salary information, Berla proceeded to calculate his future
earning capacity. He adjusted Plaintiff’s Wal-Mart earnings from 1995 through 1998 to their present
value and then averaged them to determine his pre-loss earnings. (Berla, pp. 53-54 and Exhibit 2,
p. 2). Berla admits that he did not consider Plaintiff’s new candle-making business at any point in
the calculations. (Berla, pp. 46-48). Such a consideration would have involved “a complex
analysis,” he explained, and would have necessitated the assistance of an accountant. (Berla, pp. 46,
48). He then reduced the Wal-Mart figure by 15.9% because of a U.S. Department of Commerce
statistic which claims such a disparity between the earnings of an average disabled and average non-
disabled male with 13 to 15 years of schooling. (Berla, p. 75).

Berla offered little insight as to the source of the 15.9% figure. He admitted that this is a
national figure which does not take into account the type of employment or the degree or severity
of disability, and groups all “disablea” people together (this would »include such disabilities as
paralysis, blindness and learning disabilities).

Q. And where does that [15.9%)] statistic come from?

A. US. Department of Commerce.

Q. And is that based upon the type of disability, or that’s just the disabled
category?

Just the disabled category. They don’t break it down any further.
And again, that’s a national number?
That’s correct.

And do you know what year that 15.9 percent came from? is that a 2000
number? a 1995 number?
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A. (Pause) ... I don’treally know. Ireally don’t want to guess, but [ was — but
[ think it might be the last time they reported that was ‘98.

Q. And where did they report that? In the same . .. In any particular studies?
A. Well, they report — they report average earnings for persons, non-disabled and
disabled, broken down by sex, educational level, . .. I mean, they report that,

I don’t know if it’s every year or every two years or whatever that that’s
reported, and that’s where those — that differential comes from.

(Berla, pp. 75-76). In fact, the definition of “disabled” is similarly broad:

Q. Do you know what that definition of disabled is from the US Department of
Commerce?

A. Yes.
Q. And what is that?

A. It’s a person who’s limited in — in their capacity to labor and earn, as a result
of a physical or mental impairment. That person would be classified as
occupationally disabled.

Q. And in terms of that disability, then, the people who fall into that category
could be people who are mildly disabled in one form or another to being

completely paralyzed or —

A. Yes.

Q. —or completely brain dead, essentially?
They would classify as disabled under that — under the US Department of
Commerce?

A. Yes.

(Berla, pp. 30-31). See also Gary R. Skoog and David C. Toppino, Disability and the New Worklife
Expectancy Tables from Vocational Econometrics, 1998: A Critical Analysis, J. OF FORENSIC

EconomisTts 12(3), pp.239, 248 (1999)(quoting the Census Bureau’s definition of disabled as















Dow. Chem. Co., 863 F.2d 566, 570 (8" Cir. 1988)). To determine whether expert testimony is

reliable, the court must consider certain factors as set forth in Daubert and Kumho Tire, including:

Whether a “theory or technique . . . can be (and has been) tested;

Whether it “has been subjected to peer review and publication;

Whether, in respect to a particular technique, there is a high “known or potential rate
of error” and whether there are “standards controlling the technique’s operation”;
and

Whether the theory or technique enjoys “general acceptance” within a “relevant

scientific community.”

Hough-Scoma v. Wal-Mart Stores. Inc., 1999 U.S. Dist. LEXIS 7046 at *8 (W.D. N.Y.

1999)(quoting Kumho Tire, supra, at 149-50 (citing Daubert, supra, at 592-94)). In addition,

numerous courts, applying a Daubert test, have added a fifth factor: whether the opinion is produced

independent of litigation. Daubert v. Merrill Dow Pharmaceuticals, 43 F.3d 1311, 1317 (9" Cir.

1995), cert. denied 516 U.S. 869 (1995)(“Daubert II”). See also Smelser v. Norfolk S. Ry. Co., 105

F.3d 299, 303 (6" Cir. 1997), cert. denied 522 U.S. 817 (1997); Grant v. Bristol-Myers Squib, 97
F. Supp. 2d 986 (D. Ariz. 2000); National Bk. of Commerce v. Dow Chem. Co., 965 F. Supp. 1490

(E.D. Ark. 1996), aff’d 133 F.3d 1132 (8" Cir. 1998); Metabolife Intern. Inc. v. Wornick, 72 F.

Supp. 2d 1160 (S..D. Cal. 1999); Muzzey v. Kerr-McGee Chem. Corp., 921 F. Supp. 511, 519 (N.D.

I1. 1996); Nelson v. American Home Products Corp., 92 F. Supp. 2d 954 (W.D. Missouri 2000);

Uribe-Sofanior, S.N.C., 1999 U.S. Dist. LEXIS 18854 (D. Neb. 1999); Nelson v. Tennessee Gas

Pipeline Co., 1998 U.S. Dist. LEXIS 22769 (W.D. Tenn. 1998). Cf. Ford Motor Co. v. Ammerman,
705 N.E.2d 539 (Ind. App. 1999). As the Ninth Circuit explained:

One very significant fact to be considered is whether the experts are proposing to
testify about matters growing naturally and directly out of research they have
conducted independent of the litigation, or whether they have developed their
opinions expressly for purposes of testifying. That an expert testifies for money does
not necessarily cast doubt on the reliability of his testimony, as few experts appear

10



in court merely as an eleemosynary gesture. But in determining whether proposed
expert testimony amounts to good science, we may not ignore the fact that a
scientist’s normal workplace is the lab or the field, not the courtroom or the lawyer’s
office.

That an expert testifies based on research he has conducted independent of the
litigation provides important, objective proof that the research comports with the
dictates of good science.

DaubertI],43 F.3d at 1317. See also Nelson v. Tennessee Gas Pipeline Co.. 1998 U.S. Dist. LEXIS

22769 (W.D. Tenn. 1998)(rejecting the testimony of a toxic tort “expert” as “nothing more than
conjecture, speculation and litigation animus”). |
The proponent of expert testimony has the burden of demonstrating its reliability before it
is admissible; the opponent is not obligated to prove that the testimony is not reliable. Porter, supra
at 1345 n.10 (“there must be a fundamental factual basis for an opinion before questions about
methodology become relevant; an opinion must be at least rational before its rationality may be

questioned”). See also Hannan v. Pest Control Serv., Inc., 734 N.E.2d 674, 679 (Ind. App.

2000)(citing McGrew v. State, 682 N.E.2d 1289, 1290 (Ind. 1997)).

C. Berla is not qualified by “knowledge. skill. experience, training or education.”

First, Berla is not competent to testify as a vocational economist. He is not qualified as such
by “knowledge, skill, experience, training or education,” as expressly required by Rule 702(a). His
academic background is solely in psychology, a field only tangentially related to that of vocational
economists. Admittedly, Berla lacks any training in statistics, mathematics or vocational
rehabilitation. The limited economic training which he received is several credit hours which he

obtained approximately ten years earlier. If he is an expert in any field, it is clinical psychology.
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Nonetheless, Berla admitted that the materials on which he relied in this case are not normally relied
on or reviewed by clinical psychologists. (Berla, p. 105).
Any knowledge or experience he has obtained in this field is limited solely to litigation

consulting, not forensic consulting.

Q. Have you ever performed an analysis similar to the analysis you performed
on Jon Wright outside the litigation arena?

A. No.

(Berla, p. 97). Berla has not even received any forensic certifications. Due to his lack of expertise
in this field, Berla is not qualified to testify as an expert in the fields of vocational economics or
rehabilitation. The only expertise he has is in the field of clinical psychology, and he admits that he

never performed a clinical psychology assessment of the Plaintiff. (Berla, p. 99).

D. Berla’s testimony is not scientifically reliable.

Even if Berla is somehow qualified to testify as an expert in the field of vocational
economics, his opinion regarding Plaintiff’s possible reduced work-life expectancy and future wage
loss condition lacks credibility and is not scientifically reliable. It does not comply with the
Daubert/Kumho Tire factors, and as such, is not scientifically reliable.

First, the technique Berla used cannot be tested. He admitted that the process was inherently
subjective, with significant discretion left to the reviewer. He failed to record his interview with
Plaintiff and only took limited notes. Much of the information which he plugged into the computer
came not from his notes, but from his memory. There is no way that an economist could even

attempt to reproduce Berla’s technique.
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Second, there is no evidence that Berla’s technique has been subjected to peer review or
publication. He admitted that he knew of no literature or peer review which has analyzed the VEI
software program. (Berla, pp. 27-28). To the contrary, the CPS data on which the software is based
has been subjected, unfavorably, to peer review and publication. In fact, it has been strongly

criticized by vocational and forensic economists. See, e.g., Gary R. Skoog and David C. Toppino,

Disability and the New Worklife Expectancy Tables from Vocational Econometrics, 1998: A

Critical Analysis, J. OF FORENSIC EconomisTs 12(3), pp. 239-54 (1999), attached hereto as “Exhibit

A

Third, the rate of error of Berla’s technique is unknown and there are insufficient standards
controlling its operation. As stated earlier, much of the data inputted into Vocational Economics’
software came from Berla’s memory. As such, theré is no way of knowing whether this data was
remembered or interpreted correctly. Berla handpicked which factors he believed important, and
selected those factors which he chose to ignore. Whether an individual is classified as disabled or
not disabled is solely within the discretion of the reviewer. In addition, no one reviewed the manual
input of the data Aor the outcomes for accuracy.

Finally, there is no evidence that Berla’s technique is generally accepted among vocational
economists. In Hannan, the Indiana Court of Appeals emphasized this factor:

Widespread acceptance can be an important factor in ruling whether particular

evidence is admissible under Evid. R. 702 and a technique which has attracted only
minimal support may properly viewed with skepticism.

Hannan v. Pest Control Serv., Inc., 734 N.E.2d 674, 679-80 (Ind. App. 2000)(citing Hottinger, 665

N.E.2d at 596). Berla admitted that numerous arguments and have been raised against the method
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upon which he relied. In addition, the CPS data on which his software and tables are based has been
strongly criticized by vocational economists. See, e.g., Skoog & Toppino, supra.

The CPS data define disability inappropriately for forensic economics purposes
because the questions asked are not intended to measure employment and
participation statuses of various classes of functional impairments. . . .

. . . the (CPS) was never intended to be utilized as a disability screening device
beyond identifying the likelihood that one or more household members may be
receiving disability-related income.

The monthly and annual March CPS supplement are an inappropriate

mechanism for identifying such persons and disability categories. The Tables, when
applied to individuals, are therefore invalid and unreliable for use in forensic

economics.

Skoog & Toppino, pp. 245, 251. In addition, the Census Bureau itself has criticized the use of its

CPS data for such a purpose:
Interest in tracking the employment status of persons with disabilities has grown
since the passage of the American with Disabilities Act of 1990 (ADA). The primary
national source of data on labor force status (the Current Population Survey (CPS))
has been used by some analysts, even though theat survey does not actually attempt

to identify the appropriate universe of persons with a physical or mental impairment
which substantially limits one or more of the major life activities.

The disability questions that are asked in the monthly CPS and in the annual
March supplement have specific purposes that make them inappropriate for
identifying such persons.

Skoog & Toppino, p. 248 (quoting a U.S. Census Bureau web site). Skoog and Toppino also report
that, to their knowledge, “all favorable published comments about these Tables have only come from
those associated with VE or VEL.” Skoog & Toppino, p. 240.

In Phillips v. Industrial Machine, 597 N.W.2d 377 (Neb. 1999), the plaintiff’s vocational

expert relied on the same CPS-based tables. The Nebraska Supreme Court found the expert’s
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testimony to be inadmissible, noting that the data was so generic that the expert “could present
virtually the same opinion testimony he presented in this case in any courtroom, with any injured
plaintiff, without modifying the opinion atall.” Phillips v. Industrial Machine, 597 N.W.2d 377, 382
(Neb. 1999). The concurring opinion in this case went even further:

The flaw in this methodology is apparent. The degree of an individual’s unique
disability obviously has an effect on how long that individual will remain in the work
force. The nature of a person’s disability, relative to his or her particular occupation,
will also have a commensurate effect on that person’s employability status and
worklife expectancy. A statistical average of such a broad range of disabilities,
applied to an equally broad range of occupations, renders the result almost
meaningless when attempting to determine what effect a disability will have on an
individual person under particular circumstances. The use of actuarial tables in
determining worklife expectancy should be rejected where the tables do not
sufficiently relate to the unique circumstances of the person under evaluation.

Id. at 393 (Gerrard, J., concurring). All four of the factors identified by Daubert and Kumho Tire
weigh against Berla’s proffered testimony. Furthermore, Berla’s opinion is litigation-based

solely, and thus merits closer analysis under the Daubert II line of cases. Berla’s opinion is not
cloaked in “an indicia of reliability” as is an expert opinion which is formulated independent of
litigation. Daubert II, 43 F.3d at 1317. Berla only reached his opinion after being retained as an
expert, at which time he already had a vested interest in the ultimate opinion. This fact certainly does
not militate in favor of admitting his testimony. As there is no proper foundation for any testimony
regarding Plaintiff’s work-life expectancy or future earning impairment, such testimony is

inadmissible.

WARD, TYLER & SCOTT

By: TU— e |
Rodney L. Scott, Atty. #14650-49
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