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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

: SS

COUNTY OF MINNEHAHA ) SECOND JUDICIAL CIRCUT
0-0-0-0-0-0-0-0-0-0-0-0-0~0-0-0-0-0-0~0-0-0-0-0 /
TROY SCOTT and JILANN SCOTT, C CIV. 00-1640

Plaintiffs,

MOTION TO EXCLUDE
vS. : TESTIMONY OF OSTRANDER
AND BROWN

MICHAEL PYN,

Defendant.

0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0-0
Pursuant to SDCL § 19-15-2, Defendant Michael Pyn moves this Court for an
Order excluding the testimony of Rick Ostrander and Ralph Brown from the trial of this
matter. This Motion is based on the unreliability of the statistics and methodology
underlying Ostrander’s opinion, the United States Supreme Court’s decision in Daubert v,

Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), and the South Dakota Supreme

Court’s decision in Marnette v. Morgan, 485 N.W.2d 595 (S.D. 1992). This Motion is

accompanied by a supporting brief, and the followihg exhibits attached hereto.
1) Report of Dr. Unruh of February 7, 2000;
2) Dr. Unruh Letter of May 22, 2000;
3) Functional Capacities Evaluation of March 7 and 8, 2000
4) Deposition of Rick Ostrander of February 11, 2002;

5) Report of Dr. Suga of May 17, 2001;
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6) Report of Rick Ostrander of October 19, 2000;

7) Gamboa Tables;

8) Dillman Article and Accompanying Letter from Rick Ostrander of March 20,
2002,

9) Oregon Report;

10) Second Deposition of Troy Scott of August 2, 2002; and
11) Deposition of Dr. Ralph Brown of June 5, 2002.

Dated this 26™ day of February, 2003.

WOODS, FULLER, SHULTZ & SMITH P.C.

Tim R. Shattuck

300 South Phillips Ave., Suite 300
Sioux Falls, South Dakota 57104-6322
Attorneys for Defendant

CERTIFICATE OF SERVICE
I hereby certify that on the 26® day of February, 2003, I sent to Mr. N. Dean
Nasser, Nasser Law Office, 204 Main Avenue, Sioux Falls, South Dakota, 57104,

Attorneys for Plaintiffs, by United States mail, postage prepaid, a true and correct copy of

the foregoing Motion to Exclude Testimony of Ostrander and Brown.

€ Neakotd

One of the Attorneys for Defendant
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Troy Scott and Michael Pyn were involved in a car accident on April 24, 1999.
Scott claims to have suffered injuries in the accident and brought suit against Pyn. Scott
subsequently disclosed Rick Ostrander as his vocational expert and Dr. Ralph Brown as
his economics expert. Based on the unreliability of the statistics and methodology
underlying Ostrander’s opinion, the United States Supreme Court’s decision in Daubert v.

Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), and the South Dakota Supreme

Court’s decision in Marnette v. Morgan, 485 N.W.2d 595 (S.D. 1992), Ostrander’s

analysis and testimony should be excluded from the trial of this matter. Dr. Brown’s
testimony should also be excluded as it is entirely dependent upon Ostrander’s flawed

statistics and methodology.
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BACKGROUND

Scott claims to have suffered neck and back pain as a result of the accident with
Pyn. He claims that his injuries have prevented him from returning to his work as a
carpet cleaner. Dr. Unruh, Scott’s treating chiropractor, assigned him a 10% impairment
rating on February 7, 2000. (Unruh Report at 3, attached to the accompanying Motion as
Exhibit 1). Dr. Unruh placed no work restrictions on Scott at that time, but merely
recommended that he “modify his activities of daily living to accommodate his
limitations.” (Id.). In May of 2000, when asked about the number of hours Scott could
work in a week, Dr. Unruh was unable to render an opinion because he had not tested
Scott since January 28, 2000. (Unruh letter of May 22, 2000, attached to the
accompanying Motion as Exhibit 2).

On March 7-8, 2000, Scott underwent a functional capacities evaluation (“FCE”)
at McKennan Hospital. (A copy of the FCE is attached to the accompanying Motion as
Exhibit 3). The FCE was administered by medical professionals and was deemed to be a
reliable indication of Scott’s functional abilities. According to the results of the FCE,
Scott can perform light to medium duty work. (FCE at 4). Approximately 90% of all
available jobs are classified at medium level or below. (Ostrander Dep. at 30, attached to
the accompanying Motion as Exhibit 4). Within the guidelines of the FCE, therefore,

Scott is capable of performing approximately 90% of all available jobs. (FCE at 4).
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Dr. Robert Suga conducted an independent medical examination of Scott on May
17,2001, more than one year after Dr. Unruh’s impairment rating. (Suga Report at 1,
attached to the accompanying Motion as Exhibit 5). Dr. Suga concluded that Scott’s
current complaints are not related to the injury reported following the car accident. Dr.
Suga largely agreed with the results of the FCE, concluding that “at the very least [Scott]
could do medium duty work.” (Suga Report at 9). In contrast to Dr. Unruh’s 10%
impairment rating, Dr. Suga assigned Scott a 5% impairment rating. (Id.). Dr. Suga
placed no restrictions on Scott’s work capacity. (Id.).

Rick Ostrander’s report, dated October 19, 2000, follows both Dr. Unruh’s
impairment rating and the functional capacities evaluation. The report contains several
opinions regarding the effect of the accident on Scott’s ability to earn wages. Despite Dr.
Unruh’s 10% impairment rating, Ostrander claims that Scott has suffered a 94% reduction
in employability as a result of the accident. (Ostrander Report at 7, attached to the
accompanying Motion as Exhibit 6). Ostrander believes that this reduction in
employability results in a 32% loss of earning capacity. (Ostrander Dep. at 127-28
(stating that the 34% figure used in his report was a typographical error and that the
correct number is the 32% computed during his deposition)). Even assuming that Scott

completed a two-year degree in business administration, that is, pursued additional
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statistics and methodology. Ostrander has not tested his methodology; his methodology
has not been subjected to peer review; neither the Gamboa tables nor Ostrander’s
methodology have gained general acceptance in the scientific community; and the rate of
error for Ostrander’s conclusions afe-unknown. Under the analysis mandated by Daubert,

Ostrander’s opinions should be excluded from the trial of this matter. See, e.o.. Kuper,

557 N.W.2d at 759-60 (remanding case to trial court for determination whether expert’s

opinion rested on reliable foundation); Jaurequi v. Carter Mfe. Co., Inc., 173 F.3d 1076,

1084 (8" Cir. 1999) (affirming exclusion of experts’ testimony, finding its reliability to be
extremely questionable; in court’s view, expert provided no basis to believe that his
opinions were anything more than “unabashed speculation™).

B. Marnette v. Morgan Analysis

Ostrander’s conclusions are not just speculative, however, they are wrong. They
completely disregard the 10% impairment rating assigned by Dr. Unruh, the 5%
impairment rating assigned by Dr. Suga, and the results of Scott’s functional capacities
evaluation. The conclusions, allegedly based on generalized trends, are inaccurate when
applied to Scott’s particular situation. Under the South Dakota Supreme Court’s decision

in Marnette v. Morgan, Ostrander’s opinions are inadmissible. 485 N.W.2d at 599; see

also Garland v. Rossknecht, 624 N.W.2d 700, 702 (S.D. 2001) (noting court must fulfill

gatekeeping function for expert opinion before admission; finding trial court abused its
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discretion in allowing economist to testify regarding disability where disability was based
on Plaintiff’s self-appraisal of his work capacities).

In Marnette, Ostrander was expected to testify to a 30% reduction in employment
capacity, a 30% reduction in earnings advancement, and an increase in unemployment of
2.4 weeks per year. Marnette, 485 N.W.2d at 597. Although Ostrander’s opinions were
based in part on Marnette’s 7% impairment rating, Marnette himself offered no medical
testimony that he was restricted from handling certain types of occupations. The trial
court excluded Ostrander’s testimony concerning restricted employment as speculative.
The court then limited the remainder of Ostrander’s testimony to the 7% impairment
assigned by Marnette’s medical doctors, finding Oétrander’s conclusions lacked medical
foundation. The South Dakota Supreme Court affirmed the trial court’s ruling on appeal.

The Court refused to allow Ostrander to heighten Plaintiff’s claimed damages by
making unsupported claims of decreased earning capacity. The Court noted Ostrander’s
lack of medical training and went on to discuss the distinction between disability ratings
and impairment ratings. “Although the medical impairment rating given by a doctor is an
important factor, the extent of loss of use does not necessarily equal the extent of medical

impairment.” Id. at 598 (citing Cozine v. Midwest Coast Transp.. Inc., 454 N.W.2d 548,

552 (S.D. 1990)). In the absence of a disability rating, the Court found that Marnette’s

7% impairment rating offered insufficient medical foundation for Ostrander’s



Case Number: CIV. 00-1640

Name of Document: Brief in Support of Motion to Exclude
Testimony of Ostrander and Brown

Page 20

conclusions. Id. The Court noted that the trial court’s act of “capping” Ostrander’s

testimony was “wise,” concluding: “Through an expert, Marnette is trying to elevate his

damage claim a};ole his own testim(%e_md the overwhelming evidence produced before
the jury. We will not permit him to do so.” Id. at 598-99.

In a similar attempt to heighten Scott’s damages in this case, Ostrander ignores the
results of Scott’s FCE. Ostrander speculates that Scott has suffered a 94% reduction in
employability as a result of the accident. (Ostrander Report at 7). Ostrander
acknowledges, however, that the FCE performed on Scott by medical professionals
resulted in a finding that Scott could perform light to medium duty work. (Ostrander
Dep. at 31). According to Ostrander, sedentary work accoﬁnts for 11%, light work for
49.6%, and medium work for 29.6% of the jobs available in the open job market. (Id. at
30). This means that 90% of the available jobs are classified at medium level or
below—jobs that Scott is capable of performing according to the results of the FCE. Id).
Because Scott can perform medium duty work, it follows that he is capable of performing
approximately 90% of all available jobs. Yet Ostrander claims that Scott has suffered a
94% reduction in employability as a result of the accident at issue. (Id. at 80).
Ostrander’s numbers are not supported by the evidence and do not make any sense.

Furthermore, Ostrander’s opinions contradict Scott’s own testimony. Ostrander

claimed that Scott could not perform work as a cashier and excluded all cashier positions
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from consideration for Scott’s potential future jobs. (Ostrander Report at 5-6; Dep. at 93-
94). Scott not only disagrees with that conclusion, but testified that he was capable of
performing the duties of a cashier. (Scott Dep. II at 27-28 (taken 8/2/02), attached to the
accompanying Motion as Exhibit 10). Indeed, Scott has applied for cashier positions
since the car accident at issue. (Id.). Nonetheless, Ostrander continues to argqe that Scott
is incapable of working as a cashier, in a transparent effort to heighten the reduction in
employability supposedly facing Scott.

In addition to ignoring Scott’s own testimony, Ostrander ignores the available
medical testimony. Dr. Unruh placed no restrictions on Scott, but simply said he should
do those activities with which he is comfortable. (Unruh Report at 3). Dr. Suga, the
physician who most recently examined and rated Scott’s capacities, assigned him no work
restrictions and found that he could perform medium dﬁty work. (Suga Report at 9).
And, under the FCE results, Scott can perform 90% of the jobs available in the current
market based on his release to medium duty work. (FCE at 4). Despite this medical
evidence, Ostrander continues to speculate that Scott has suffered a 94% reduction in
employability and a corresponding loss in earning capacity of 32% as a result of the
accident. (Ostrander Report at7; Dep. at 127-28).

Marnette v. Morgan precludes the admission of Ostrander’s testimony in the

present case where Ostrander ignores the plaintiff’s own testimony and greatly exceeds



Case Number: CIV. 00-1640

Name of Document: Brief in Support of Motion to Exclude
Testimony of Ostrander and Brown

Page 22

the available medical evidence. Marnette, 485 N.W.2d at 598. The South Dakota

Supreme Court’s ruling in Marnette controls the current motion and requires the

exclusion of Ostrander’s testimony. See also Zoss, 566 N.W.2d at 845 (affirming
rejection of Ostrander’s opinion that claimant was 95% unemployable; Ostrander’s
opinion had no medical basis and was speculative).
C. Brown’s Testimony
Dr. Ralph Brown’s testimony must be excluded for these same reasons. As Brown
admitted in his deposition, Ostrander’s conclusions provide the basis for his own
economic opinions. (Brown Dep. at 50, 81, attached to the accompanying Motion as
Exhibit 11). Brown does not know how Ostrander reaches his numeric conclusions, nor
does he second-guess his methodology. (Id. at 51-52). If Ostrander’s numbers are
wrong, so too are Brown’s:
Q: [I]f Mr. Ostrander’s calculations or assumptions are incorrect
or unreliable, then your numbers and findings would be
incorrect and unreliable?
A: That’s correct.
(1d. at 52-53). Ostrander’s numbers are wrong; his methodology is unreliable; his

testimony should be excluded. According to Brown’s own admissions, his testimony

should be excluded as well.
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CONCLUSION

Ostrander’s conclusions are inextricably intertwined with the unreliable
predictions contained in the Gamboa tables. His untested, unreliable methodology has
neither been subjected to peer review nor accepted by the scientific community. Just as in
Marnette, Ostrander’s opinions regarding Scott’s earning capacity and employability are
speculative and without medical foundation. Similarly, Brown’s conclusions are flawed
and unreliable. “We have before us a calculated effort to build damages where they did
not exist.” Marnette, 485 N.W.2d at 597. As the sole and important gatekeeper of the
evidence which is presented to the jury, the Court should exclude the testimony of
Ostrander and Brown from the trial of this matter.

Dated this 26" day of February, 2003.

WOODS, FULLER, SHULTZ & SMITH P.C.
-

st M

Tim R. Shattuck

300 South Phillips Ave., Suite 300
Sioux Falls, South Dakota 57104-6322
Attorneys for Defendant

CERTIFICATE OF SERVICE
I hereby certify that on the 26™ day of February, 2003, I sent to Mr. N. Dean

Nasser, Nasser Law Office, 204 Main Avenue, Sioux Falls, South Dakota, 57104,
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Attorneys for Plaintiffs, by United States mail, postage prepaid, a true and correct copy of

the foregoing Brief in Support of Motion to Exclude Testimony of Ostrander and Brown.

Lo 0 Nt d

One of the Attorneys for Defendant






