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IN THE UNITED STATES DISTRICT COURT
OF THE NORTHERN DISTRICT OF ILLI

EASTERN DIVISION ﬁ?—:g EFIVED
"JAN 12 2001

MICHnZL . DOBBINS
No. I8ERKOD. 5. CISTRICT COURT

BRIAN D. ROGDE,
Plaintiff,

Vs.
Honorable Joan Humphrey Lefkow
NORTHEAST ILLINOIS REGIONAL
COMMUTER RAILROAD CORPORATION
d/b/a METRA,

Defendant.

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION IN LIMINE
TO BAR TESTIMONY OF STANLEY R. HUNTON AND RONALD MISSUN

NOW COMES the plaintiff, BRIAN D. ROGDE, by and through his
attorneys, James L. Farina and HOEY, FARINA' & DOWNES, and for his
response to defendant’s motion in limine to bar tesﬁmony of Stanley R.
Hunton and Ronald Missun, states as follows:

I In’troduction

As a preliminary matter, although the title of the defendant’s motion
purports to be directed to the testimony of Dr. Ronald Missun, plaintiff’s
economist, the body of the defendant’s motion contains no criticism of Dr.
Missun’s credentials as an economist nor of his methodology in determining
the net present cash value of Mr. Rogde’s future wage loss.: Since there is no

challenge whatsoever to Dr. Missun’s economic analysis, this response brief



will deal exclusively with the defendant’s challenge to the plaintiff’s
vocational expert, Stanley Hunton, Ph.D.

The essence of the defendant’s attack on Dr. Hunton’s opinions is the
claim that the data from the United States Bureau of the Census’ Current
Population Survey, which forms the basis of Dr. Hunton’s evaluation of Mr.
Rogde’s worklife expectancy, is unreliable and misused. The following
discussion will demonstrate that the defendant’s motion is based upon
distortions of Dr. Hunton’s methodology, misrepresentations concerning hié
background, a misleading analysis of the U.S. Bureau of the Census paper and
a mis-citing of case law. Instead, the evidence will show that Dr. Hunton is a
highly qualified vocational» counselor, whose methodology has been peer-
reviewed and found to be reasonable and reliable.

IT. Precedent supports the reliability of Dr. Hunton’s methodology

Contrary to the defendant’s assertion, Dr. Hunton’s methodology has
been repeatedly found to be reliable after hearings held pursuant to Daubert v,
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2876 (1993).
Specifically, in the Northern District of Illinois alone, Dr. Hunton’s

methodology has been approved by Judge Leinenweber in Lymas v. National

Railroad Passenger Corporation d/b/a Amtrak (96 C 1697), by Magistrate
Judge Denlow in Collins v. Chicago and Northwestern Railroad, (95 C 477),



by Magistrate Judge Keys in Kossman v. Metra (6 C 8045), and most recently

by Judge Ann Williams in Woods v. Elgin, Joliet and Eastern Railway Co.. (96

C 6819). Of those cases, only Judge Williams issued a written opinion, which
1s attached hereto (Decémber 11, 1998). Judge Williams noted that Dr.
Hunton’s methodology has been subjected to peer-review (page 6) and that he
appropriately relies upon worklife expectancy data initially compiled by the
United States government (id). Judge Williams determined that “the opinions
in this case are founded on reliable and reasonable predictions” (page 8), and

expressly found “this methodology acceptable on the Daubert standard.” (page

6).
The defendant mis-cites the Third Circuit opinion in Elcock v. K-Mart,

228 F.3d 448 (3" Cir. 2000) and the unpublished Second Circuit opinion in

Hough-Scoma v. Wal-Mart Stores, Inc., 2000 U.S. App. LEXIS 304 (2™ Cir.,

N.Y., January 7, 2000) as alleged support for barring Dr. Hunton’s opinions on

Daubert grounds. In Elcock the court only concluded that a Daubert hearing

should have been held at the trial level and remanded it for such hearing. The
Court expressly stated, “we express no opinion as to the outcome of this
hearing.” 228 F.3d at 463. There was simply no holding by the Third Circuit

that similar methodology would not pass the Daubert standards.



Likewise, in the unpublished Hough-Scoma opinion there was no

determination that similar vocational economic testimony would not pass the

Daubert standards for admission. In fact, that court did not conduct any
Daubert analysis at all. It simply affirmed the lower court’s decision not to
take “judicial notice” of the Gamboa Tables and thereby admit them into
evidence. Since the plaintiff failed to lay a sufficient foundation for admission
of the tables themselves into evidence the defendant objected, the objection
was sustained by the trial court and was affirmed on appeal. Despite the}
defendant’s characterization of the above opinions, Metra has failed to produce
a single Appellate decision wherein methodology similar to that employed by

Dr. Hunton has been found to be unreliable under the Daubert standard.

III. The defendant’s failure to provide a professional standard to evaluate
Dr. Hunton’s methodology is fatal to its motion.

Nowhere in the defendant’s motion or in its voluminous attachments
does it provide this court with a single deposition, affidavit or authoritative
treatise by a vocational expert who offers this court any alternative
methodology to that employed by Dr. Hunton. It offers this court no guidance
as to any methodology or professional standard by which to judge Dr. Hunton.

In the case of Kossman v. Northeast Ilinois Regional Commuter Railroad
Corporation, 211 F. 3d 1031 (7" Cir 2000), this same defendant previously



unsuccessfully challenged Dr. Hunton’s testimony under Daubert. The
Seventh Circuit found that the defendant’s failure to “articulate what standard
the trial the judge should have used or what contrary evidence to put forth as to
plaintiff’s loss of future earnings” constituted a waiver of the issue. 211 F. 3d
at 1038. Using tactics in the present case similar to those used by this
defendant in Kossman, the defendant throws darts in the dark trying to
undermine Dr. Hunton’s opinions without shining any light on what
methodology this court should use in evaluating those opinions. In adopting
that same approach used against Dr. Hunton in Kossman, the defendant has
once again “failed to adequately address the issue of Hunton'’s ability to testify
at trial.” Supra.
IV. The defendant has mislead the Court as to the conclusions found in
the article by John McNeil
The very heart of the defendant’s attack on Dr. Hunton’s methodology is
its misuse of an article entitled “Employment, Earnings and Disability” by
John McNeil of the U.S. Bureau of the Census. Defendant states
“In fact, the U.S. Government survey sources, cited by Hunton
and Missun in their report have nothing to do with worklife
expectancy and have been declared irrelevant for that purpose by
the very government agencies that have produced them. (See U.S.
Government publication entitled “Employment, Earnings and

Disability” attached hereto as Exhibit D, pp.6, 7, 16, 17 and 18).”
(Defendant’s Brief, page 2)









work. In short, Dr. Hunton has roughly thirty years of extensive, practicable
and hands-on involvement with the vocational needs of disabled persons. Not
only does the defendant Metra mus-represent Dr. Hunton’s considerable
credentials, it is difficult to imagine a person who is more qualified to render
expert testimony on the effect of disability on an individual’s worklife
expectancy.
VI. Dr. Hunton’s vocational economic methodology is both reasonable
and reliable

The primary problem with the defendant’s legal analysis is that it uses

the “hard science” standard for admission suggested in Daubert to determine

the admissibility of opinions relating to the “soft science” of the projection of
the future worklife expectancy of a disabled person. Daubert was clarified in

the case of Kumho Tire Company, Ltd., et al.. v. Patrick Carmichael, 526 U.S.

137, 119 S. Ct. 1167 (1999). Kumbo applied the Daubert ruling to the soft

sciences and gave greater guidance to trial judges. The four guidelines offered
in Daubert are suggestions that need not be used for all experts or in every
case. It is the trial judges’ discretion to decide how to determine the relevance
and reliability of the expert’s method. The Kumho court noted that

experience-based expert testimony can be admissible, and used as an



illustration a perfume tester was able to distinguish among 140 odors at a sniff
based purely on his experience.

Vocational/ecoﬁomié analysis of loss earnings clearly qualifies as a soft
science which cannot be demonstrated with scientific certainty. The United
States Supreme Court has recognized that, “by its very nature the calculation of
an award for loss earnings must be a rough approximation.” Jones and
Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, at 524, 103 S Ct. 2541, at 2544
(1983). (emphasis added). In the 7* Circuit, Judge Posner, who is known for
his economic savvy, has stated that regarding calculations of loss future wages,
“we recognize that the exactness which economic ‘analysis vigorously pursued

appears to offer is, at least in the litigation setting, somewhat delusive.”

O’Shea v. Riverway Towing Co., 677 F. 2d 1194, at page 1201 (7™ Cir. 1982).
In Q’Shea Judge Posner went on to recommend the type of vocational
economic analysis in a personal injury case that was employed by Dr. Hunton
in the present case. Judge Posner stated, “a better procedure, therefore, might
have been to subtract from Mrs. O’Shea’s loss future wages as a boat’s cook
the wages in some other job, discounted (i.e., multiply) by the probability-very
low-that she would in fact be able to get another job.” Supra at page 1197.
Judge Posner then illustrated how that discounting by the probability of finding

another job should be accomplished,



“The damage award is a sum certain, but the lost future wages

to which that award is equated by means of the discount rate are
mere probabilities. If the probability of her being employed as a
boat’s cook full time in 1990 was only 75%, for example, then her
estimated wages in that year should have been multiply by .75 to
determine the value of the expectation that she lost as a result of
the accident; and so with each of the other future years.” Supra at
page 1200.

Stan Hunton followed the methodology recommended by Judge Posner
by determining the probabilities of Brian Rogde continuing work prior to the
time of his December 28, 1995 injury and then comparing them with the
probabilities of him being employed after suffering a significant disability on
that date. The difference in those probabilities is the decreased worklife
expectancy which Mr. Rogde suffered as a result of the defendant’s
negligence. It 1s uncontested that Mr. Rogde, who had previously engaged in
heavy labor, has been limited to light to sedentary work by the defendant’s
own chief-medical officer, Dr. Fisher. Mr. Rogde has undergone three major
spinal surgeries since December 28, 1995 and currently has his lumbar spine
held together by screws and bolts. It is interesting to note that none of the
experts retained by the defendant to opine as to Mr. Rogde’s loss of earnings

made any reduction at all for Mr. Rogde’s worklife expectancy as

recommended in O’Shea, despite the severity of his disability.

The details of Dr. Hunton’s methodology are before this Court in the

deposition, reports, and peer-reviewed articles that are too voluminous to
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completély review in this brief. Nevertheless, the methodology can be
summarized as consisting of a five-step approach:

1. Determination of »‘pre-injury earning capacity.

2. Determinaﬁon of pre-injury worklife expectancy

3. Determination of post-injury earning capacity.

4. Determination of post-injury worklife expectancy.

5. Present value calculation. (Conducted exclusively by the economist

Dr. Missun)

The presence of a disability is widely known to affect both earnings and
worklife expectancy. This finding is documented in results from various
surveys, including the Current Population Survey, coiiducted by the U.S.
Bureau of the Census. The CPS survey is the primary source of employment
data for persons in the United States, the source of the government’s monthly
unemployment rate, and is used by private researchers to study employment by
the United States population. This is the data which has been approved for
purpose of determining post-disability worklife expectancies by John McNeil
of the U.S. Bureau of Census in the aforementioned affidavit. This disability
effect is the cause of such events as the passage of the well-known American
with Disabilities Act, the existence of the President’s Committee on

Employment of People with Disabilities, and the practice of rehabilitation

11



counseling itself. Data from the Current Population Survey, for instance, show
that persons with occupational disability are, on average, not as likely to be
employed as persons without disability. In addition, even when persons with
disabilities work year round, full-time, they earn less than average than their
counterparts without disabilities. Any assessment of damages in a personal
injury case, therefore, should consider the effect of disability on earnings and
worklife expectancy in order to be acceptable as relevant under the}
Daubert/Kumho. In any given case, it is the responsibility of the expert to use
his or her education and experience to determine how specific disability would
affect the plaintiff’s future earnings and worklife. Datg from sources such as
the CPS provides an appropriate basis for that assessment.

The defendant’s representation that Dr. Hunton’s methodology has not
been peer-reviewed is demonstrably false. The Gamboa Table and the use of
CPS data (used by Dr. Hunton) to measure employment rate of persons with a
work disability are the subject of multiple articles. Exhibit 2B is a partial
listing of those articles and shows that the Gamboa Tables have been
extensively reviewed in scientific literature and the CPS data have been used
by researchers for both forensic and non-forensic purposes.

In the present case, Dr. Hunton determined Mr. Rogde’s pre-injury

earning capacity by his well-documented earning history and his limited high
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school education. Dr. Hunton determined that Mr. Rogde’s 1994 and 1995
eamnings best represents his prior earning capacity. Similarly, Dr. Hunton
determined that Mr. kogde’s post-injury capacity to earn is best represented
by his present rate of earnings which is roughly $40,000.00 per year. Since he
is earning more than average for customer service/sales representatives and
since such work is typically performed by persons with more education than
Mr. Rogde has, Dr. Hunton has concluded that Mr. Rogde has reached his
maximum post-injury earning capacity, especially considering his significant
physical limitations. None of the defendant’s experts take issue with those
evaluations and the defendant does not question br. Hunton’s methodology in
determining the pre and post injury earning capacities for Mr. Rogde.

Dr. Hunton then goes on to determine pre and post injury worklife
expectancies by reference to the Current Population Survey Data which he fine
tunes, based upon his many years of vocational counseling experience, to fit
Mr. Rogde’s very specific level of occupational disability after referencing his
medical records, functional capacity evaluations and the deposition of his
physical therapist.

Conclusion
The defendant’s motion in limine ceases to carry any weight once the

court looks past the four corners of its brief and actually reads the cases in
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relevant documents cited by both parties. Dr. Hunton’s methodology has been

affirmed as reliable after Daubert hearings in at least four cases in the

Northern District of Illinois alone. In its current motion the defendant has
offered this court no evidence to contradict Judge Ann Williams’
determination that Dr. Hunton’s opinions “are founded on reliable and
reasonable predictions.” Finally, the defendant’s assault on the reliability of
the Current Population Survey as a basis for determining post-injury worklife
expectancy is disputed by the very author of the U.S. Bureau of the Census
paper cited by the defendant. This Honorable Court is left with no basis to
exclude Mr. Hunton’s testimony.

WHEREFORE, the plaintiff, Brian D. Rogde, prays that this Honorable

Court deny the defendant’s motion to bar testimony of Stanley R. Hunton and

Ronald Missun.
Respectfully submitted,
Brian D. Rogde, Plaintiff
HOEY, FARINA & DOWNES
542 S. Dearborn Street
Suite 200
Chicago, IL 60605

312/ 939-1212
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