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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

BRIAN D. ROGDE, )
)

Plaintiff, )

)

Vs, ) No. 98C 7163

)

NORTHEAST ILLINOIS REGIONAL )
COMMUTER RAILROAD )
CORPORATION, d/v/a METRA, )
a corporation. )
)

Defendant. )

D i |

TO BAR TESTIMONY OF STANLEY RLHUNTON. AND RONALD MISSUN

Defendant, NORTHEAST [LLINOIS REGIONAL COMMUTER RAILROAD
CORPORATION, d&/t/2/ METRA (“Metra”), moves, in limine, to bar the testimony of
Plaintiff’s retained experts, Stanley R. Hunton and Ronald Missun. In support of its

motion, Metra states as follows:

INTRODUCTION

Plaintiff attempts to balloon his alleged future lost wages through the testimony of
Stanley Hunton (“Hunton”), an unqualified and self-proclaimed vocational/economic
analyst who uses unscientific, untested, subjective and generally unaccepted
methodology to speculate that plaintiff’s work life, even at a sedentary job, has been
shortened by the alleged aggravation of plaintiff’s pre-existing back disease. Plaintiff
then seeks to legitimize Hunton’s conclusions by the testimony of an economist, Ronald
Missun (“Missun"); who performs a present value and tax calculation based upon

Hunton’s conclusions.




Hunton and Missun work for 2 company named Vocational Economics, Inc.
(“VEI”), whose business is providing hired “cxpert” opinions, overwhelmingly for

plaintiffs in personal injury cases (See Hunton Deposition attached as Exhibit A, and

Missun Deposition attached as Exhibit E). VEI advertises on the Internet, by illustration,

that the impact of an injury, even where plaintiff goes back to work, will reduce
plaintiff’s worklife expectancy by more than half, resulting in a high six figure lifetime
loss of earnings. (See page | of VEI’s Web Page attached as Exhibit 2 to Hunton’s
Deposition, Exhibit A).

Disturbingly, in their report submitted to defendant in this case, Hunton and
Missun cite only United States Government survey information as sources for their
methodology, concealing their true source. (See Report attached as Exhibit 3 to Hunton
Deposition, Worklife Probability Section, p. 2). In fact, the U.S. Government survey
sources cited by Hunton and Missun in their report have nothing to do with work life
expectancy and have been declared irrelevant for that purpose by the very government
agercies that have produced them. (See U.S. Government publication entitled:
“Empléyment, Earnings and Disability” attached hereto as Exhibit D, pp.6,7,16,17 and
18).

Indeed, the true, concealed source of Hunton and Missun’s methodology is a
document created by their boss at VEI, Anthony Gamboa, called “The New Work Life
Expectancy Tables” (See “The New Work Life Expectancy Tables” herein referred to as
“Gamboa’s Tables” attached as Exhibit B; see also Hunton Deposition, Exhibit A, p. 68).

Both the Second and the Third Circuit Courts of the U.S. Courts of Appeals, in

cases nearly identical to the present case, have overturned on Daubert groulnds jury
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awards of lost wages, where vocational experts and economists similarly situated to
Hunton and Missun used the Gamboa Tables to project plaintiff’s future loss of earnings.

Elcock v. Kmart, 228 F. 3d 448, 452 (3d Cir. 2000); Hough-Scoma v. Wal-Mart Stores,

Inc., 2000 U.S. App. LEXIS 304 (2d Cir. N.Y. Jan. 7, 2000), affirming Hough-Scoma v.
Wal-Mart Stores. Inc., 1999 U.S. Dist. LEXIS 7046 (W. Dist N.Y. 1999) (see copies
attached as Exhibits F and G). It is no wonder Hunton and Missun sought to hide from
defendant and the Court their reliance on the Gamboa Tables.

After deposing Hunton and discovering for the first time Hunton and Missun'’s
hidden methodology source, defense counsel. obtained a copy of Gamboa’s Tables which
specifically state in the Preface that “These tables introduce for the firgt time, worklife
expectancies for persons defined as severely disabled, disabled, not severely disabled,
and nondisabled”. (See Gamboa’s Tables, attached hereto as Exhibit C, p. 5, emphasis
added). Gamboa, through his tables, has arbitrarily created a continuum of categorics of
disability and then applied reduced work life expectancies to each category.

Hunton then takes the exercise one step further, splitting Gamboa’s Tables’
categories, thereby creating his own categories of disability level with their own reduced
work life expectancy. Specifically, Hunton subjectively states that, before the 1995
accident, plaintiff was in the Hunton-created category of “50% between Not Severely
Disabled and Not Disabled” due to his pre-¢xisting, post-surgical back condition. After
the 1995 accident, however, Hunfon places plaintiff in the Gamboa-created category of
“Disabled, Not Severely”. (See Hunton and Missun Report attached as Deposition

Exhibit 3 to Hunton Deposition, p. 1 of Worklife Probability Section).
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Hunton then compares the two created categories in which he hag arbitrarily
placed plaintiff pre- and post-accident and declares that plaintiff’s work life expectancy
has been reduced by 15%. After all is said and done, Hunton and Missun project that
Plaintiff will lose over $400,000.00 in future wages, even though plaintiff is fully capable
of working and, in fact, is presently working full time ata job making nearly what he
made before the accident. (See Report attached to Hunton Deposition as Depositidn
Exhibit 3, Worklife Probability Section, p. 1.)

While Hunton and Missun try to pretend in their report and at deposition that
Hunton’s methodology is based upon U.S. Government surveys, and not the concealed
Gamboa’s Tables, Hunton makes no such pretentions in admitting that his arbitrary
placcmcnf of plaintiff in one self-created category or another is based on nothing more
scientific than his own subjective opinion. (See Hunton Dep. p. 86, 87). At deposition
(p. 86, 87), Hunton states, in response to defense counsel’s questions:

Q: As far as placing him within a category, disabled, not disabled, not severely

disabled, that was something that you did subjectively, correct?

A: Yes. Based upon my expexjience, ycs.

Q: And that placement within a category was not something that you use any type

of methodology or scientific methodology for; is that correct?

A: That’s correct. It’s based upon my experience.

RELEVANT STANDARDS FOR EXPERT TESTIMONY
The United States Supreme Court in MMMHM&EM@&

Inc., 509 U.S. 579, 113 S.Ct. 2876 (1993) interpreted Rule 702 as establishing 2 two-

prong test that the trial judge must use to determine whether an expert’s testimony is




admissible. Id. at 2795-96. This test requires the triél judge to make two preliminary
assessments: (1) Whether the methodology underlying the testimony is scientifically
valid; and (2) Whether that methodology can be applied to the facts at issue. Proffered
scientific testimony must be both reliable and relevant before being admitted. Id. at
7795. The Court held that the test for the admissibility of scientific evidence was
governed by the Federal Rules of Evidence rather than prior case law.

In Daubert, the Court established a framework to ensure reliability of the
methodology utilized by the field of science and noted several factors to be considered by
the trial court in determining the admissibility of expert testimony. The factors are: (1)
whether a theory or technique can be and has been tested; (2) whether the theory or
technique has been subjected to peer review and publication; (3) the known or potential
rate of error; and (4) the “general acceptance” of the theory. Id. at 2796-97. The Court
specifically recognized a “gatekeeping function” of the district court, stating that tﬁc trial
judge must analyze all scientific or technical evidence to verify that it meets certain
standards that ensure both its reliability and relevancy. Id. at 2795.

I Daybert v. Merrell Dow Pharmaceuticals, 43 F. 3d 1311 (9™ Cir. 1995)
(temand from the United States Supreme Court, argued and submitted March 22, 1994),
[hereinafter “Daubert II"], the Ninth Circuit Court of Appeals, interpreting Daubertt,
emphasized the increased responsibility placed on trial judges to ensure that unreliable
scientific testimony is excluded from evidence:

Federal judges ruling on the admissibility of expert

scientific testimony face a far more complex and daunting
task in a post-Daubert world than before. The judge’s task
under Frye [was)] relatively simple: To determine whether

the method employed by the expert is generally accepted in
the scientific community. Under Daubert we must engage









requirements of the Federa] Rules of Evidence,

Daubert

based on the hidden Gamboa Tables, is wholly deriyeg

Instead, Hunton’g methodology,

from the activities of 5 Company, VE], whose primary, advertised burpose is the




expansion of damages in personal injury litigation. (see VEI's web site, p.1, attached as
Exhibit 2 to Hunton’s Deposition, Exhibit A).

Strikingly, the very text accompanying Gamboa’s Tables admits that the
methodology used in creating the Tables has not been generally accepted. Indeed,
Gamboa'’s Tables state that the U.S. Dcpartment of Labor uses an “increment-decrement
model” to examine work life expectancies for active versus inactive persons, but that [in
Gamboa’s opinion] the U.S. Government’s model is impractical for persons with
disabilities. (Exhibit C, pp. 10-11). Gamboa’s Tables, thus, reject the methodologies of
the U.S. Government for Gamboa’s own home-grown methodologies, admittedly
designed for litigation.

Gamboa’s Tables go on to state: “Using data from the 1982 CPS [U.S.
Department of Commerce Current Population Survey], worklife expectancy tables were
developed for persons with and without disability using the LPE [alternative: Life,
Participation and Employment] Model”. (Exhibit C, p.11). Only by scouring the
references in Gamboa’s Tables’ footnotes can one decipher that the true source of
Gamboa’s methodology is not the U.S. Government Surveys at all, but rather papers
written by Gamboa himself. Indeed, no govemnment study or article footnoted in
Gamboa’s Tables and authored independently by any other individual even mentions
work life expectancy for disabled persons. The government surveys cited by Gamboa’s
Tables in no way project work life expectancy for disabled persons or anyone else. Such
surveys, therefore, are irrelevant to the purpose for which they are used by Hunton, who
is then parroted by Missun, to predict plaintiff’s work life expectancy and future

damages.




Even if the U.S. Department of Commerce Surveys allegedly relied upon by
Hunton, through Gamboa, were relevant, which they are not, the U.S. Department of
Commerce Current Population Survey (CPS) is nothing more than that -- a survey -- and
neither Hunton, Missun nor Gamboa provide any evidence of the survey’s accuracy or
application for the purpose Gamboa’s Tables seck to use them. Indeed, John M. McNeil,
Special Assistant to the Division Chief of the United States Bureau of Census,
D«lapartment of Commerce, has specifically addressed this issue in the U.S. Government
publication cntitled: “Employment, Earnings and Disability” (attached hereto as Exhibit
D, see pp.6,7,16,17 and 18). Therein, he states that the Census surveys allegedly used by
Hunton and Gamboa are unreliable for the purpose of measuring or predicting the
employment rate of individuals with disabilities over time.

Thus, through a methodological shell game, using inapplicable government
surveys like smoke and mirrors, Hunton, Missun and VEI seek to confuse the Court and
jury into believing that Hunton can foretell the future, when the very government agency
upon which they purportedly rely has concluded that there is “no satisfactory vehicle” for
measuring the employment status of individuals with disabilities over time.
(“Employment, Earnings and Disability” attached hereto as Exhibit D, see pp. 17 and 18)

Indeed, Hunton admitted at deposition that he knows of no scientific testing of the
methodology contained in Gamboa’s Tables. Specifically, at page 73 of his deposition,
Hunton admits the following:

Q: So it’s fair to say that you don’t know. of any scientific testing as to the
methodology and the accuracy of the methodology. Am I right?

A. Yes.1think the question is not an appropriate question.
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Q. You don’t know of any testing, correct?

A. Yes.

Hunton’s methodology has not been subjected to peer review in any major
economic, peer reviewed journal. (Hunton deposition, p. 75). Moreover, Hunton has not
provided, and is unable to provide, a rate of error for his predictions or for the
methodology on which they are based. In fact, he has testified that while a standard rate
of error is relevant to determine the error of measuremert in a statistical analysis, it is not
relevant in his analysis of future lost carnings, since he only uses the “statistics as a
guideline”, and determines future lost wages ‘based on his own judgement. (See Hunton
deposition in McCann v. Soo Line, attached hereto as Exhibit E, p. 105) In addition,
Hunton could not name a single economist or vocational economist using Gamboa's
Tables who does not work for VEI, making any claim that the Tables are generally
accepted little more than a farce. (Hunton deposition, Exhibit A, p. 79).

In order to be admissible under Daubert, Hunton and Missun must show
objective, verifiable evidence that their testimony is founded on scientifically valid
principles. Daubert II, supra, at 233. As demonstrated above, Hunton’s methods were
far from the scientific methodolog}; contemplated by Daubert. The Seventh Circuit Court
of Aﬁpeals has held that under Daubert, a district judge must determine “whether the
evidence is genuinely scientific, as distinct from being unscientific speculation offered by
a genuine scientist.” ngﬁgmﬂm 78 F.3d 316, 318 (7™ Cir. 1996).
In the instant case, Hunton is neither a scientist, nor are his opinions scientific.

Even assuming, arguendo, that this court deems Stanley Hunton’s testimony, and

Missun’s reliance thereon, scientifically sound, the testimony must still meet the second
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prong of the Daubert test in order to be admissible. This prong requires that the evidence
or testimony sought to be admitted “assist the trier of fact to understand the evidence or
to determine a fact in issue.” Daubert, supra, at 2795. Because Hunton’s and Missun’s
testimony will do neither, it should be excluded as a matter of law.

Federal Rule of Evidence 402 provides a starting point for determining when an
expert’s testimony is admissible: “All relevant evidence is admissible... Evidence which
is not relevant is not admissible.” Fed.R.Evid. 402. “Relevant evidence” is that which
has “any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable orvless probable than it would be without the
evidence.” Fed.R.Evid. 401.

Relevancy under Daubert requires that the proffered testimony “fit” with
the purpose of the case and be “helpful” to the jury. Daubert, supfa, at 2795. This two-
part test requires a valid scientific connection between the proffered testimony and the
pertinent inquiry addressed at trial. Thus, while scientific testimony may be valid for one
purpose, it may not necessarily be valid for other, unrelated purposes. Daybert, supra, at
2797.

In the present case, Stanley Hunton’s conclusions and Missun’s reliance thereon
are neither scientiﬁ‘cally valid, nor are they helpful to the jury. The source surveys that
Hunton claims to r;Iy upon through the concealed Gamboa Tables have been declared
irrelevant for the purposes in which he seeks to use them by the same U.S. Government
agency that created them. His conclusions are not based on scientifically valid theories.
They have not been tested, pecr-reviewed or predicated on verifiable studies or articles.

Furthermore, Hunton’s opinions do not stem from years of research in this field, but
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instead grow directly out of his involvement in litigation. Therefore, Hunton's testimony,
and Missun’s testimony relying thereon, is of no aid to the jury, and in fact is creatively
designed to confuse the jury and this Court.

WHEREFORE, defendant, Metra, respectfully requests that Stanley Hunton and
Ronald Missun be precluded from testifying regarding the plaintiff’s future potential
carnings loss as a result of his alleged injury and that all witnesses appearing in this case
be instructed not to mention, refer to, interrogate concerning, voluntarily answer, or..
attempt to convey before the jury, at any time during these proceedings, in any manner
cither directly or indirectly, the subject matters as stated above without first informing the

'Court and obtaining permission through his counsel and counse] individually not to make
any reference or inference to the faﬁt that this motion has been filed, argued, or ruled
upon by the Court, and further that the plaintiff's counsel be instructed to warn and

caution each and every witness appearing in plaintiff’s behalf to strictly comply with the

ruling of the Court.
NORTHEAST ILLINOIS REGIONAL
COMMUTER RAILROAD CORPORATION,
Ellen Kornichuk Emery
Associate General Counsel

Northeast Illinois Regional Commuter Railroad
Corp., d/b/a METRA/Metropolitan Rail

547 W. Jackson Blvd., 13® Floor

Chicago, Illinois 60661

(312) 322-6691

Daniel J. Mohan

DALEY & MOHAN, P.C.

150 North Wacker Drive, Suite 1550

Chicago, Hlinois 60606

312/422-9999
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