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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO mb#};,% TH’D " 3 fj}*{;i
JOANNE PETRIDGE ) MAY 3 5 2000
) Civ. No. 01-0058-8 T ST
)
Plaintiff, )
)
V. ) MEMORANDUM DECISION
)
)
HEWLETT-PACKARD COMPANY, )
et al, )
)
Defendants. )
)
INTRODUCTION

The Court has before it defendants® motions to exclude plainti{l’s experts John Janzen
and Susan Eastlake. The Cour will reserve ruling on the motions until a hearing can be held.
The Court will, however, give counsel guidance on the concems the Court has with these two
experts.

ANALYSIS

1. Mgtion to Exclude Testimony of John Janzen

Hewlett-Packard (HP) seeks to exclude Petridge from calling John Janzen, Petridge’s
vocational rehabilitation expert. Janzen cvaluated Petridge to determine her employability and
carning potential. In his Rule 26 report, Janzen noted that Petridge told him that she had (1) low
back pain that made prolonged sitting difficult; (2) diverticulitis that required her to go to the

restroom frequently; and (3) depression for which she was receiving treatment from Gordon
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Smith.

After reviewing Pelndge’s work history, Janzen concluded that she had the “transferrable
skills™ nccessary to work as a “bank teller, customer service representative, collections clerk, call
center representative, collections clerk, call center representative, and office clerk.” See Janzen
Report at p. 2. Junzen stated that her wage for these positions would be $8 per hour.

Janzen then concludes that Petridge’s bad back, diverticulitis, and stress-related
depression put her “at increased risk for termination from her [present] posilion™ as an account
services representative at Sears making $11 an hour. If she does lose her job at Sears, Janzen
feels “she is likely to cncounter an extended delay in obtaining altemative employment based on
her physical limitations and age.” /d. at p. 3. His final conclusion is that she

has sustained a reduction in worklife expectancy from 6.1 years pre-discharge from

Hewlett-Packard to 1.8 years (Source: The New Worklife Expectancy Tables, revised

1998, AM. Gamboa, Jr. PhD., MB.A.) [VIE Tables]. This opinion speeifically

considers the limitations imposed by her low back and the effect of stress as it rclates

to her diverticulitis on being able to maintain employment and qualily for altcrnative

employment
Id.

HP 1s not attacking Janzen’s “general qualifications in the vocational rchabilitation field”
but 15 instead challenging his “application of principles and methodologices in this case, his
failure to follow methodologies generally accepted in the field, and reliance on the widely-
digeredited VEI Tables which have not survived peer review.” See /1P Brief at 10, The Court
will consider each of HP’s challenges to Janzen’s testimony.

First, HP asserts (hat Petridge filed Janzen’s Rule 26 report a day after the deadline, and

that the report was missing its third page and the required fee schedule. These missing
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documents were later provided to HP, and HP docs not identify any prejudice that it suffered as a
result of the late filing. Rule 37(c)(1) authorizes exclusion for the failure 1o follow Rule 26, but
nol when the *lailure is harmless.” Here, Potridge failed to follow Rule 26, and offers no
explanation in its bricfing. The Court frankly expects more of Petridge’s counsel. Nevcrtheless,
the Court finds that the failure is harmless, and refuses (o exclude Janzen’s testimony on that
basis.

1P asserts next that Janzen’s review of Petridge’s medical slatus *“relics only on
[Petridge’s] incomplele verbal descriptions of her conditions and docs not review any of the
available medical reports and diagnoses.” /d. at 11. Janzen testified at his deposition that he
failed to review any of Petridge’s medical records, therapy records, or personnel records. See
Deposition of Janzen at 70-71. Hc also recognized that the “literature in the field” states that
vocational experts should “review all sources of data if that’s available.” /d. at 72, Ile explains,
however, that he did not need to review this documentation because Petridge “was an accurate
historian. $he provided a very detailed account of her history and present capabilities, and T did
not see a need to verify what she told me for purposes of my evaluation from independent
records.” Jd.

This appreach is unusual. How can Janzen know that Petridge is an “accurate historian”
withoul comparing her accouni to the medical and personnel records? He concedes that his peers
review the documents, undoubtedly to cnsurc that the accuracy of their client’s recollection,
Certainly, Janzen’s testimony would be more reliable had he reviewed the documents. The issue
is whether his testimony is so unreliable that it is excludable under Rule 702.

“Rule 702 sets forth the overarching requitement of reliability, and an analysis of the
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sufficiency of the experl’s basts cannol be divorced from the ultimate reliability of the expert’s
opinion.” Advisory Committee Notes to Rule 702. Tn Daubert, the Supreme Court sct forth
factors Lo examine the reliability of scientific evidence. Daubert v. Merrell Dow, 509 U.S. 579
(1993). Thosc factors include whether the expert’s approach has been subjected lo empirical
testing and peer review, and whether it is accepted by the scientific community. Jd.

When the expert is basing his testimony on cxperience, rather than science, “the relevant
factors for determining reliability will vary” although the testimony shall not be treated “more
permissively simply because it is outside the realm of science.” See Advisory Commitiee Notes
to Rule 702. For cxample, the Ninth Circuit, in reviewing the experience-based testimony of a
police expert on gangs, held that the “Daubert faclors (peer review, publication, potential crror
rate, eto.) simply are not applicable to this kind of testimony, whose reliability depends heavily
on the knowledge and expericnce of the expert, rather than the methodology or theory behind it.”
Hankey, 203 F.3d a1 1169, Kumho notes that while “enginsering testimony resls upon scientific
foundations, . . . .[i]n other cascs, the relevant conccrns may focus upon personal knowledge or
experience.”

As with the experts in Kumho and Hankey, the reliability of Janzen’s testimony depends
heavily on his knowledge and cxfmricncc. He is relying on his cxpericnce, not science, to
determine that Petridge is an “accurate hislorian.” The Advisory Commitiee Notes to Rule 702
address this precise situation as follows: “If the witness is relying solely or primarily on
experience, then the witness must cxplain how that expericnce leads to the conclusion reached,
why that experience is a sufficicnt basis for the opinion, and how that expcricnece is reliably

applicd to the facts.”
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Here, Jenzen has over 21 years of expericnec in cvaluating the physical limitations ol
clients and determining their employabilily and earning potential. That long experience gives
him a reliable sense of the accuracy of his client’s statements. Given this cxperience, Janzen’s
sense that Peiridge was accurate is sulficicntly reliable to pass muster under Rule 702. While his
failurc to review Petridge’s medical records weakens the reliability of his testimony, it does not
render il sufficiently unreliable to warrant ¢xclusion.

This same analysis applies to Janzen’s opinion that Petridge could anticipate carning only
58 per hour if she Jost her job at Sears. HP challenges this opinion on the ground that it ignores
Petridge’s post-termination wage history, including her eaming $11 an hour al Sears and $12 an
hour at Lee Read Jewelers, Junzen testified that he used his expericnee, his independent labor
market research, and figures from the Idaho Department of Labor to conclude that Petridge could
not carn more than $8 per hour if she lost her Sears job. The Court finds this sufficient under
Rule 702.

HP challenges Janzen’s conclusion that Petridge’s age will hinder her ability to get a job.
Janzen testified that he based his opinion on his “expcrience with employers™ that there are many
more younger mdividuals in the positions for which Petridge is qualificd. See Jenzen Deposition
at 112. HP points to the conclusion of its expert, Mary Barros-Bailey, stating that Petridge’s
computer skills will keep her [rom heing affected by age bias. Even assuming this is true, it does
not render Janzen’s opinion unreliable as a matter of law — assuming that “an expert’s testimony
isreliable . . . does not necessarily mean that contradictory expert testimony is unreliable.” See
Advisory Committee Notes to Rule 702. The Court cannot find Janzen’s testimony on age so

unreliable that it should be excluded.
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classification than “Severely Disabled” or “Not Severely Disabled,” but I felt that was the mosl
realistic category that T could place her in .. . . 14, at 66.

Janzen was asked whether it was corrcet that “there isn’t anything from VEI that says
pick this catcgory when these circumstances are present.” 7d. at 67. Janzen answercd, “That’s
correct,” 7d. Tn fact there are criteria. A person is assumed to be “Severely Disabled” if he or
she meets any of the following four criteria: (1) has not worked in the survey week because of
physical or mental illness or disability that prevents the performance of any kind of work for at
least an anticipated six months; or (2) has not worked in the previous year because of illness or
disability; (3) is under 65 years of age and was covered by Medicare in the previous year, or {4) is
under 65 years of age and was a rccipicnt of Supplemental Social Security (SSI) in the previous
year.

If a person does not meet one of those 4 criteria, but does meet one of the following three
criteria, that person ig in the “Non-Severely Disabled” catcgory: (1) has a health problem or
disability that prevents one from working or limits the kind or amount of work one can do; or
(2) has ever retired or lefl a job for health reasons; or (3) has received Veterans’ disability
compensation in the previous ycar. The Tables further explain that “the ‘Not Severely Disabled’
stalislics are computed by subtracting the ‘Severely Disabled’ from the ‘Disabled” statistics.
Pcrsons defined as “Not Scverely Disabled” are “individuals who typically are employed, bul
nenetheless experience a reduction of worklife expectancy.” Id. at 8.

This explanation shows that the “All Disabled” category is compriscd entirely of the two
subcategories of “Severely Disabled” and “Non-Severely Disabled.” Thus, evetyonc who is

disabled and not in the “Severely Disabled” category falls into the “Non-Severely Disabled
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category. Under this explanation, the “All Disabled” category is not some middle ground
between the other two categorics.

However, the physical layoul of the Tables is confusing beeause it places the “All
Disabled” category between the other two categorics - a quick glance would mislead one to think
that the “All Disabled” category includes disabled persons who did not fall into the categorics on
either side. That does not square with the explanation given by the Tables, however, and so
creates confusion. Adding to the confusion is the failure of the Tables to deseribe how the “All
Disabled” category should be used.

Janzen found Petridge to fall between “Not Severely Disabled” and “Severely Disabled.”
He concluded that since Petridge was too disabled for the former category, and nol enough for
the latier, she belonged in-between the two, in the “All Disabled” category.

By using the “All Disabled” category as middle ground, Janzen’s interpretation vecrs
dircetly into the gray arca discussed above. Without guidance on how to use the Tables, the
Court cannot tell if Janzen is using them correctly. To sorl out this issue, the Court will need to
hear testimony from experts for both sides.

Janzen’s interpretation ol the scope of the categorics is similarly confusing. He believes
that the “Severely Disabled” category was reserved for limitations on the order of spinal cord
injury or traumatic brain injury, and that the “Not Severely Disabled” category does nol include
persons like Petridge with back pain and diverticulitis. His intcrpretations, however, have no
basis in the Tables. That is, the Tables do not group people by type of injury or naturc of illness.
Instead, persons are grouped according o whether they have worked within certain time frames,

or whether they received certain benefits such as Medicare or S§1.
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Janzen’s interpretlation cerlainly has a common-sense appeal -- the standard definition of
severe disability is reserved for major spinal cord and brain injuries. Nevertheless, Janzen's
nlerpretation must have some basis in the Tables, and the Courl ¢an find nonec.

It is unclear, therefore, whether Janzen is using the Tables correctly. If one follows
strictly the definitions contained in the Tables, Petridge appears fo [all into the “Not Severely
Disabled” category because (1) none of the 4 criteria for “Severely Disabled™ applied to her; (2)
she suffered from a “health problem . . . which limits the kind or amount of work [she] ¢an do;”
and (3) she is employed. Janzen docs not explain why he departs from the delinitions used by
the Tables.

The Court turns next to the reliability of the Tables themselves. There is no dispute over
the Table’s figurcs concerning the work life expectancy of a non-disabled person. These figures
are taken directly from figures published by the U.S. Department of Labor, Bureau of Labor
Statistics, an authoritative source that has been accepted by courts. See e.g. Boucher v. U.S. |
Suzuki Motor Corp., 73 F.3d 18 (2nd Cir. 1996). The disputc is over the Tables’ figures for the
work life expectancy of disabled persons, figures that are not found anywhere else excepl in these
Tabhles.

Rule 702 requires that Janzen’s testimony be based on “sufficicnt facts or data.” The
Advisory Committec Notes state that the word “data” is “intended o encompass the reliable
opinions of other experts.” The issue then is whether the VET Tables are “the reliable opinions of
other experts.”

On this issue, the Court is concerned that the peer review of the Tables is uniformly

critical. Pctridge responds that the criticism assails only the use of the Tables in litigation
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concerning the Americans with Disabilitics Act (ADA). Certainly that is one of the challenges,
but the criticism actually goes much deeper. For example, the Tables cxplain that the “Not
Scvercly Disabled” category includes those who work despite a disability. Yet the data on which
the Tables are based — the Current Population Survey (CPS) and its March Supplement prepared
by the Bureau of Labor Statistics (BLS) — “are not intended to measure ecmployment and
participation statuscs of various classes of functional impairments.” See Skoog & Toppino,
Disability and the New Worklife Expectancy Tables, 12 Jownal of Forensic Economics (1999) at
p. 245. This article contains the conclusion of a scnior supervisory economist at the BLS — the
ageney that collects the CPS data - - that the CPS data “does not elicit any information whatsoever
on possible disabilities of persons who are either employed or unemployed.” Id. at 247.

In sum, this peer-revicw article accuses the Tables of containing conclusions that cannot
be supported by their source data. Petridge’s characterization of this criticism as being limited to
an attack on the use of the Tables in ADA litigation is inaccurate. Tn fact, these critics strike at
the very foundation of the Tables by asserting that they overreach their source data. Most
troubling is that all the peer review articles of the Tables provided to the Court arc ncpative;
Petridge has not cited a singlc peer-review article that is positive, or even neutral,

To summarize, the Court has two questions about the Tables: (1) Are the Tables
statistically reliable?; and (2) Did Janzen use the Tables correctly? To answer these questions,
the Court will need to hear argument from counsel before Janzen testifies about the Tables. Aller
hearing the partics address these two questions, the Court will rule on whether Janzen may refer
to the Tables in his testimony.

If the Court cxeludes any reference to the Tables, the next issuc will be whether Janzen
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can testify on any other basis as to Petridge’s work expectancy. In his Rule 26 report, Janzen
relies entircly on the Tables to reach his figure of 1.8 years. Yet the clear inference in that report
15 that Janzen’s own cxperience corroborates a lowered worklifc expectancy. The Court docs not
know if this issue was covered in Janzen’s deposition. Counsel should be prepared to address
whether exclusion of any reference to the Tables precludes Janzen from testifying at all to
Petridge’s work expeclancy.

2. __Motion to Exclude Testimony of Susan Eastlake

HP seeks first to exclude Eastlake’s testimony on the ground that she relies on Janzen's
worklile expectancy testimony, which is unreliable. As the Court has rcscrved ruling on this
aspect of Janzen's testimony, the Court will reserve ruling on this challenge to Eastlake as well.'

HP next seeks to exclude Eastlake’s testimony on the ground that she is not qualified to
testify (o lost wages. Eastlake has a master’s degree in accounting and has been a CPA since
1979. She has been in private practice for the last 20 years. Her practice divides as [ollows: 40%
mvolves tax issucs; 20% involves business valuation issues; and the remainder in litigation
support,

The Court recognizes that accountanis have been qualilicd as cxperts to testify about
economic loss. See Drago v. Aetna Plywood Inc., 1998 WL 474100 (N.D.T11. 1998) (holding that
accountant was qualified (o give expert testimony on cconomic loss in sexual harassment casc);

Turck v. Baker Petrolite Corp., 2001 WL 589470 (10 Cir. 2001) (unpublished opinion) {(holding

' HP objects to Hastlake’s Rule 26 report as being untimely. Petridpe did submniit the
report timely, but fatled to submit three pages of important attached tables until Easilake’s
deposition. Again, the Court admonishes Petridge’s counsel to be more diligent. The Court
cannot find, however, that this failure warrants exclusion under Rule 37 because the missing
tables were produced at Eastlake’s deposition.
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that accountant was qualified 1o give expert testimony on economic loss using computer program
in wrongful termination case); see generally Hemmings v. Tidyman's Inc., 285 F.3d 1174 (9" Cir.
2001)(noting that CPA testificd to past and future lost wages in sexual discrimination casc).

The record does not show, however, that Eastlake has any cxpertise in estimating the
economic losses caused by an enployment termination. It is unclear how Eastlake’s private
praclice, involving mostly tax and busincss valuation issucs, prepared her to estimate the
economic losses Petridge suffered when she was fired by HP. The Court will need to hear
Eastlake explain her qualifications before ruling on this issue.

HP next challenges Eastlake’s usc of a computer program called “PC BEconomist” (o
make her economic loss calculations. Eastlake enters into the program the figures on what
Petridge actually carned in the years since she fired from HP, and the program calculates what
Petridge should have earned in that sume period. The program then fakes the differcnce between
whal Peiridge actually earned and what she should have sumed, and caloulates what the
difference would amount to today assuming an interest rate of 5%. See Deposition of Eastlake at
72.

As discusscd above, an cxpert may rely on the reliable opinions of other experts. Here,
Eastlake is relying heavily on a computer program that was prepared by others. ‘Che record is not
clear whether this program is regularly used by experis in the field of economic loss caleulations,
and whether such experts find the program reliable. This is another issue that must be addressed
at a future hearing.

Thesc comments arc intended to give counsel guidance in preparing for the hearing that

the Court will hold during this trial on the issues set forth above. The Court will reserve ruling
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on the molions to exclude Janzen and Eastlake until the Court can hear these 1ssucs.

il

Dated thi525 day of May, 2002.
Bi O J
i?/; i

B.LYNN ILL
CHIEF JUDGE, UNITED STATES DISTRICT COURT
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