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CAUSE No. 16006

FRANCISCA B, GARIBALDO, INDIVIDUALLY
AND A% REPRESENTATIVE OF THE, ESTATE
OF PETRONILLO GARIBALDO, DECEASED,

AND

ALBERT GARIBALDO AND GILBERT
GARIBALDO, AS STATUTORY WRONGFUL
DEATH BENEFICIARIES OF THE ESTATE
GF PETRONILLG GARIBLADO, DECEASED

»

AND Iv THE DETRICT COURT
VERONICA DELEON, INDIVIGUALLY

AND AS REPRESENTATIVE OF THE ESTATE
OF ARTURO DELEON, DECEASED

AND TERRY COUNTY
JUAN DELEON, DAVID DELRON, ARTURO
DELEON. JR.. AND RICHARD HERNANDEZ,
AS STATUTORY WRONGFUL DEATH
BENEFICIARIES OF THE ESTATE OF ARTURO
DELEON, DECEASED,

1217 JUDICIAL DISTRICT
PLAINTIFFS

V&

BRANDERA DRILLING (o, INC, B/R/A

HANDERA DRILLING, TNC. AND

RORFRT V. PRICKKTT
NEFENDANTS,

V8,

NICOLASA GARTBALDO, A% STATUTORY

WRONGFUL DEATH BENEFICIARY (MOTHER

OF DECEASED, PETRONILLO GARINALDO)
PLAINTIFF INTERVENOR

DEFENDANTS’ MOTION TO STRIKE PLAINTIFF'S
EXPERT WITNESS, GERALD CASENAVE, PH.D,
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TOo THE HONORABLE JUDGE OF SAID COURT:
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Now coMES Bandera Drilling Co., Tne. d/b/a Bandera Drilling, Co, (incorrectly namedin __.

Plaintiffs’ petitions as Bandera Drilling Co., Inc. d/b/a Bandera Drilling, Inc.) and Robert D.
Prickett, defendants in the above entitled and numbered cause, and file this motion to strike
Plaintiffs’ expert witness, Gerald Casenave, Ph.D., in support thereof would respectfully show the

Court as follows:

L
INTRODUCTION

On March 5, 2002, Plaimiffs Francisca D. Garibaldo, individuaily and as representative of
the estate of Petronillo Garibaldo, deceased, and Veronica DeLeon, individually and &
representative of the estate of Arturo DeLeon, deceased, filed their Original Petition, naming as
Defendants Bandera Drilling Co, Inc. d/b/a Bandera Trucking, Co. and Robert Dee Prickett. On
April 5, 2001, Nicolasa Garibaldo, as statutory wrongfist death heneficiary, filed her petition in
intervention,

On May 2, 2001, Panfilia Deleon and Juan DeLeon filed a separate action, naming
Bandera Drilling Co., Inc. d/b/a Bm&era Trucking, Inc, and Robert Dee Prickett as defendants.

On June 13, 2001, this Court signed an order consolidating the two lawsuits.

On ﬁece.mber 4, 2001, Plaintiffs served a peatition joining as Plaintiffs, Albert Graribaldo
and Gilbert Garibaldo, statutory wrongfu! death beneficiaries of Petronillo Garibalde and Juan
DeLeon, David DeLeon, Arturo Del.eon, Jr., and Richard Hernandez, statutory wrongful death
beneficiaries of Arturo Del.eon.

Collectively, the plaintiffs have asserted wrongiul death and survival claims against
Defendants, based upon the deaths of Petronillo Garibaldo and Arturo DeLeon as the result of an

automobile accident that occurrcd on October 30, 2000 at the intersection of Texas Highway 137

B e e e
DEFENDANTS MOTICH T STRIKE FLAINTIFF'§ EXFERT WITNERS, GERALD CASENAVE, FILL. PACEZ



The expert designation deadline for both Plaintiffs and Defendants was August 15, 2002,
Plaintiffs designated Gerald Casenave, Ph.D. Dr. Casenave's curriculum vitae is attached as
Exhibit “A” to this Motion. Plaintiffs provided a report prepared by Dr. Casenave, which is
attached as Exhibit “B™ to this Motion.

Defendants would show that Dr. Casenave is not qualified to offer the expert testimony
that is set out in his report. Furthermore, even if Dr, Casenave is qualified to act as an expert m
this case, the opinions that he purports to offer in his report are unreliable. Therefore, Defendants

request this Court strike Dr. Casenave as an expert witness.

o
THE LAW REGARDING EXPERTS AND THEIR TESTIMONY

Rule 702 of the TEXAS RULES OF EVIDENCE provides:

If scientific, technical, or other specialized knowledge will assist the trier of fact to

understand the evidence or to determing a fact in issue, a witness qualified as an

expert by knowledge, skill, experience, training, or education may testify thereto-in

the form of an opirion or otherwise,!

Before a witnoss can offer expert opinions, there must be a determination that the witness
is qualified.* This requires a showing that the witness is qualified, “by knowledge, skill,

experience, training, or education,” to offer testimony that will assist the trier of fact ¥ However,

the fact that a witness may posses knowledge, experience, or skill that is not possessed by the

ITEX. R EvD. 702.

2E.1. du Pont de Nemours & Co. v. Robinson, 923 5.W.2d 549, 556 (Tex.1995); Broders v, Heise, 924
8.W.2d 148, 15] (Tex. 1996) and Cammillv. Jack Williams Chevrolet, Inc., 972 5.W.2d 713, 718 (Tex. 1598).

3Tex. REVID. 702.
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general public is not enough to automatically qualify that person as an expert witness 4 Yt is the R

responsibility of the party offering the expert witness to qualify that person as an expert.? It is the
trial court’s role to ensure that the witness possesses expertise in the subject about which the
witness is to offer testimony ®

Assmﬁng that a person is qualified to offer opluions as an eapul wilness, there must also
be a determination that the opinions to be offered by the expert are both relevant and reliable.’
Expert opinicns that are not reliable do not assist the trier of fact, and therefore are inadmigsible
under TEXAS RULE OF EVIDENCE 702." To be considered reliable, scientific expert opinions must
survive the analysis set out by the United States Supreme Court in Daubdert v. Merrell Dow
Pharmacenticals, Inc..? and adopted by the Texas Supreme Court in E.I du Pont de Nemours &

Co. v, Robinson.'® ‘Not all expert opinions, however, are scientific expert opinions, and the

*Broders, 924 S.W.2d at 153,
SGammill, 972 5.W.2d at 718-19,
4.

"Robinson, 923 8.W.2d at 556 (“Rule 702 also requires the proponent to show that the expert's testimony
is relevant to the issues in the case and is hased upon a reliable foundation.™)

*Robinson, 923 S W.24 at 557.
¥509 U.S. 579, 113 S.Ct. 2786, 125 L Ed.2d 469 (1993).

8933 . W.2d 449, 556 (Tex.1995). The following iz the list of nonexclisive factors sat out by the
Daubert opinion:

(1} the extent 1o which the theory has been or can be tested,
(2) the axtent {6 which the technique relies upon the subjective interpretation of the expert;

(1) whether the theory has been subjected 1o peer review and/or pubhcatmm
(4) the technique’s potential rate of error;

(5) whether the umierlymg theory or technique has been generally accepted as vahd by the relevant
seientific community; and

(&) the non-judicial uses which have been made of the theory or technique.
Rnbinson, 923 BW .2d at 557,
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. factors set out in Daubert/Robinson often do not.

notwithstanding, all expert opinions, not just scientific opinions, must be reliable in order to be
admissible. 12 Therefo;*e; in situations where the Daubert/Robinson factors do not apply, the law
requires that the court determinc that the analysis used tol reach the opinion is reliable, including
opinions based on technical knowledge or experience.”
iR
GE ASENAVE, 1s NoT QUALIFIED TO TEST AN EconoMIC EXPERT AND HE
SHOULD NOT BE PERMITTED TO OFFER EXPERT OPINIONS

Plaintiffs have designated Gerald Casenave, Ph.D. as an expert witness. Plaintiffs’ expert
designation does not provide any information regarding the subject matter about whichDr, Casenave
will testify; however, Plaintiffs have provided an expert report prepared by Dr. Casenave that
discusses the loss of earning capacity for Arturo DeLeon and Petronilo Garibaldo."* This report
states that the loss of earning capacity by Arturo Deleon is $649,196, and the loss of eaming
capacity by Petronilo Garibaldo is $884,024."* The report alsc includes a discussion of the worklife
expectancy for both Arturo Deleon and Petronilo Garihalda, as well as an apparently “canned”

discussion of the “vocational vconomic 1ativnale, Le. the philosophy and methodology of assessing

loss of earning capacity.’® Finally, the report contains tables regarding worklife probability, which

U Gammint, 972 8.W.2d at 727.

g a12526.

U1a at 728,

145ee Exhibiy “B,” the Expert Report of Gerald Casenave, Fh.D,
15,4 '

1& .

DAFENGANTS' MOTION T STRIRE PLAINTIFES EXFERT WIINESS, SERALD CASENAVE, ﬁﬁ FASEY









ill, training.— -

or experience that would qualify him to testify as an economic expert.

Plaintiffs, who hear the burden of proving that Dr. Casenave is qualified to act as an expert
wilness regarding economics, cannot demonstrate that Dr. Casenave possesses the kmowledge,
education, skill, trainihg, or experience to testity. What little education regarding this subject matter

" that Dr. Casenave does have is not enough, standing alone, to qualify him asan economic expert, and
Plaintiffs cannot point to any substautial training, skill, or experience that would makce any difference
regarding Dr. Casenave’s qual'xﬁoaﬁcns. Therefore, this Court should strike Gerald Casenave as an
expert witness and exclude any m& all opinions that Plaintiffs may sttempt to offer through Dr.

Casenave’s testimony.

B. Even If Dr. Casenave is Qualified to Testify as an Economic Expert, Any Opinion He
May Offer is Unreliable and Does Not Assist the Trier of Fact

Even if Dr. Casenave is qualified to offer expert opinion regarding economics, any opinions
he might offer are unreliable; therefore, those opinions will not assist the trier of fact and they should
be excluded.

As discussed above, Dr. Casenave’s report inctudes a statement of the loss of earning capacity
for Arturo DeLeon and Petronilo Garibaldo, as well as a brief dizenssion of the worklife expectancy
for both Arturo DeLeon and Petronilo Garibaldo, an obviously “camed” discussion off the “vocational
economic rationale,” and computer-generated tables regarding worklife probability. Virtually every
part of Dr, Casenave’s report is simply a cut and pasted discussion or data compilation that does not
require any independent thought or analysis. Dr. Casenave does not include any" meaningful
discussion regarding how the information listed in the report is related to this case and how the

ultimate numbers are reached. The report contains 1o independent analysis, no independent thought,
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and is nothing more than a campilation of previously created information.

Furthermuore, what information is contained in Dr. | _Casenave’s report has been prepared
without adherence with the valid and accepted methods of the economic cqmmmity.” For example,
Dr. Casenave uses the national earnings average etimate of $29,899 as Mr. Garibaldo’s base wage.
when in fact, that is & gross oveistutement of his actual average wage for tﬁc five years preceding his
death, which was $17,358.% Inaddition, Dr, Casenave, in preparing his report, has failed to account
for Mr, Garibaldo’s personal consumption.? Failure to account for personal consumption is a
deficiency in Ir. Casenave’s economic analysis, as it is recognized practice in caloulating loss of
earnings toinclude an element in the calculation that reﬁectswﬁat the deceased individual would have
consumed from his income,* Furthermore, Dr. Casenave fails to ad_)ust his calculations to reduce the
future value of the loss of earnings ta the present value, which is the standard when calculating lost
earnings.?’ Each of these short-comings in Dr. Casenave’s report inflate his caltulations.?® Dr.
Casenave makes the same errors in valoulating (he loss of eamings for Arturo DoLeon. Since Dr.
Casenave has failed to adhere té the most basic of practices within the economic community with
regard to calculatiné losa of earnings, Dr. Cagenave’s report does nothing to assist the jury. Rather,

it is an atternpt by the Plaintiffs to offer an expert opinion of dubicus value in an utlempt prejudice

Bgee Affidavit of Dr. Barry Duman, attached as Evhibit “C 10 this Matia nand mmoratcd herein by
reference.

t o 7]
5
g
by 7

L%

DEFENDANTS' MOTION 10 STRIKE PLAINTRYS BEXPERT WITvess, GRRALLCAsSENAYE PH.D-



_ the jury.® The jury should not be permitted to hear alleged “expert testimony” regarding loss of

earnings, when the alleged “expert” has done nothing more than plug numbers, incorrect ones at that,
into & computer and then called them expert opinions in an attempt to unfairly persuade a jury. The
fact is, there is nothing about these opinions that will assist the jury. The calculations are unreliable
and fail to adhere to many of the most basic, accepted practives of forensic sconomic analysis, Dr.
Casenave has produced a flawed, overstated opinions without any evidence of analysis. Dr.
Casenave’s alleged “expert” opirions should be excluded as unreliable.

Vi,
CONCLUSION

Plaintiffs have designated Gerald Casenave, Ph.DD. as an expert and produced hisreport, which
discusses Dr. Casenave's proposed calculations regarding the lost eanings of Arturo Deleon and
Petronila Garibaldo. However, Plaintiffs cannot demonstrate that Dr. Casenave possesses the
teoessary education, knéwicdgc, training, skill, or cxpericnce to be qualified as an expert on
economic analysis. Furthermore, the report prepared by Dr. Casenave does not demonstrate
legithpate forensic economic analysis. Rather, the report i3 a compilation of pre-prepared
information, with no analysis or explanation of how it relates to this case or how the conclusions are
reached. In addition. in reaching an ultimate number with regard to lost earnings, Dr. Casenave
ignores the accepted and recognized practices of the economic community. He uses incorrect
estimates for the deceased men’s historical earnings, he ignores personal consumption in making the
caleulations, and he fails to reflect the present value of the total he asserts. These flaws render his

opinions unretiable, and the jury should not be exposed to his potentially prejudicial opinions, As s

B Gammill, 972 8.W.2d at 722.
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 result, this Court should strike Dr. Casenave as an expert witness and exclude any and all of his

opiniony. |

'WHEREFORE, PREMISES CONSIDERED, Defendants Bandera Trucking and Robert Prickett
request this Court, after notice and hearing, gr;ant their motion to strike Plaintiffs’ expert, Gerald
Casenave, Ph.D. Defendants request such dther and further relief to which they may show themselves

to be justly entitled.

Respectfully submirted,

% M«z e :‘ (
CSW L. WHARTON

tate Bur Nu. 21243500

LINDSAY B, NICKLE

State Bar No. 24007747

JONES, FLYGARE, RROWN & WHARTON

P.O. Box 2426

Lubbock, Texas 79408

Telephone:  806-765-8851

Facsimile: 806-765-8829

ATTORNEYS FOR DEFENDANTS BANDERA DRILLING
C0, INC. AND ROBERT LEE PRICKETT

w
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CERTIFICATE OF SERVICE

prl

This is to certify that on the 23 day of September, 2002, a true and cotrect copy of the above

and foregoing instrument was mailed to all counsel of record by certified mail, return receipt

requested, as follows:

Michael Anthony Emma Stace Williams

400 8. Zang, Suite 500 The Stace Williams Law Firm
Dallas, Texas 75208 1209 Broadway
Lubbock, Texas 79401
Ray Farguson Dan Davis
Harding, Bass, Fargason, Booth & Law Offices of Dan Daws
St. Clair, LL.P, "~ 1315N, Shartel
P.0O. Box 5950 Oklahoma City, OK 73103
Lubbock, Texas 79408
Steven F. Mzlouf
The Law Offices of Stephen F. Malouf
3506 Cedar Springs
Dallas, Texas 75219
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