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OPI Nl ON OF THE COURT
BECKER, Chi ef Judge.

This is an appeal by defendant Kmart from a judgnment
entered on a $650,000 jury verdict in favor of plaintiff
Carnelita El cock ("Elcock") for personal injuries and
econonic | oss that she suffered as the result of a slip and
fall at a Kmart store in Frederiksted, U S. Virgin |Islands.
Kmart concedes its liability and acknow edges that Elcock's
fall caused her sone quantum of harm However, Kmart
chal l enges several evidentiary rulings that relate to the
proof of Elcock's damages, and contends that the $650, 000
award, which consisted of $300,000 for pain and suffering
and $350, 000 for loss of future earnings and earning
capacity, was excessive.

The nost inportant questions on appeal relate to the
testimony of Dr. Chester Copemann, who was proffered by

El cock, inter alia, as an expert in vocational rehabilitation,
and whose vocational rehabilitation presentation
substantially informed the large award for | oss of future
earni ngs and earning capacity. W conclude that there
shoul d have been a Daubert hearing prior to the receipt of
Copemann's testinmony, and that because there was no

such hearing, his testinmony cannot stand. In the course of
reaching this conclusion, we decide that the District Court
did not abuse its discretion either in qualifying Copemann
as an expert or in limting the scope of cross-exam nation
concerni ng Copemann's prior acts of crimnal m sconduct.
Wth respect to the testinony of Dr. Bernard Pettingill, an
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econoni st put on by Elcock to assess her |ost future

earni ngs, we conclude that his opinion should have been

excl uded because his econonic nmodel relied on

assunptions wholly w thout foundation in the record. In

the absence of the testinmony of these two critical w tnesses,
and given the inability of Elcock's other witnesses to act as
surrogates therefor, the economc | oss portion of the jury
verdict, which rests on this inadm ssible evidence, nust be
set aside, and a new trial granted.

Kmart al so subnmits that both the econonmic and non-

econonic portions of the jury award were excessive and

thus should be renitted. W do not reach Kmart's

remttitur argunents. Because we find that the jury's

tai nted econom ¢ damage award was not clearly distinct

and separate fromthe non-econom ¢ portion of its danmmge
verdict, a new trial nust be had on all aspects of the
damage award. We do, however, for the gui dance of the
District Court on remand, reject Kmart's contention that

El cock failed to present sufficient evidence to show that her
damages, particularly her permanent injuries, were caused
by her slip and fall, as we are satisfied that there is
sufficient evidence in the record to support such a finding.
We thus affirmin part, vacate in part, and remand for a
new trial on the issue of damages.

|. Facts and Procedural History

On August 12, 1995, Elcock and her husband went to

the Frederi ksted Knart to purchase mnts. While shopping,

El cock slipped and fell on a waxy substance that had built

up on the floor. Elcock reported her fall to custoner

service, and a Knart enpl oyee placed her in a wheel chair

El cock told Kmart representatives that she had injured her
back and right |eg and was in excruciating pain. Knmart

of fered her the opportunity to visit a physician of her choice
at its expense, but informed her that it would pay for only
one visit.

El cock declined the offer and visited her own doctor, Dr.
Arakere B. Prasad. Prasad diagnosed her as suffering from
a lunmbar sprain. Because El cock conpl ai ned of | ow back
pain and cranps in her right |eg, Prasad prescribed
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pai nkillers for her. Elcock, however, never used the
prescription. Prasad stated that Elcock's back and | eg
injuries would interfere with her flexibility and cause her
pain, and that her injury was "an ongoing thing. It may be
forever."

El cock sought a second opinion froman orthopedi st, Dr.

Cl audi us Henry. During her initial visit, four days after the
slip and fall, Henry al so diagnosed El cock with a | ow back
sprain. He found limtation in Elcock's range of notion, as
wel |l as tenderness and irritation in her right |leg and back
"in the right LV-3 which is lunbar third to LV-1 which is
the paraspinal along the spine on the right side." He

consi dered both synptons to be indicative of nerve root
irritation arising out of an injury to muscles, |iganents,
and the outer portion of the disc area in Elcock's back
Henry prescri bed physical therapy, x-rays, and an anti -

i nflammatory drug, and recommended that Elcock limt her
physi cal activity. The x-rays reveal ed that she had"n ni mal
spurring [i.e., the accretion of calciumdeposits in] the
anterior portion of the vertebral bodies of the |ower back."
In Henry's opinion, this preexisting condition nmade her

nore susceptible to suffering a | owback sprain when she
slipped and fell

During a second visit, Henry di agnosed El cock with

resol ving post-traumatic radi cul opathy. Radicul opathy is
often caused by a herniated intervertebral disc. Henry

noted that Elcock suffered pain and nerve irritation, and
conplained of a limted range of nmotion in her back and
right leg. He described these injuries as "chronic," neaning
that they could "exist off and on for an indefinite period,"
possibly for the rest of Elcock's life. The two visits with
Henry took place over a span of seven nonths. During this
time and in the nmonths thereafter, Elcock also saw a Dr.

Ali once a nmonth; Ali had been treating her for an unrel ated
di abetes condition. As evidenced by Ali's notes, Elcock
never made any nention of her back and leg pain to him

El cock clained that the injuries she received as a result

of the fall profoundly inpacted her life. At the tine of the
accident, Elcock was fifty-one years old and sel f-enpl oyed
as a sal esperson for Mary Kay Cosnetics. Elcock contended
that she suffered extreme and uni nterrupted physical pain,
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as well as depression that often caused her to cry until her
eyes becane swollen. She reasoned that this depression

arose in large part fromthe fact that her debilitating
injuries affected other aspects of her life. Elcock testified
that she had | ost npst of her Mary Kay business, and that,
as a result, her income fell fromthe $5, 744 she earned in
1995 to $1,070 in 1996. Mary Kay sells its products

through a force of sal espeople organized in a pyramd
structure. The sal espeopl e earn commi ssions and prizes on
their sales and the sales of those they recruit into their
personal pyram ds. Elcock was thus not only responsible

for selling Mary Kay's products, but for recruiting and

mai nt ai ni ng a subordi nate sales force. She stated that her
injuries interfered with her ability to performall of these
functions.

Seventeen nonths after the slip and fall, Elcock visited

Dr. Sylvia Payne, a San Juan-based specialist in physica
medi ci ne and rehabilitation, so that Payne m ght give an
opinion as to Elcock's nedical condition in relation to the
fall for purposes of this litigation. Payne found that El cock
suffered from |l unbar nyositis (inflamuation of the | ower

back nmuscl es, characterized by pain, tenderness, and
sonmetinmes spasns in the affected area) and fromtwo

“trigger points" in the gluteus nmaxi nus nmuscle. Trigger

poi nts, according to Payne, are "very tiny point[s] in the
nmuscl e believed to be part of a nuscle spindle that is firing
constantly and causing pain at the sight [sic] and causing
pain in another area not anatom cally related." Payne
testified that the trigger points were responsible for the pain
El cock felt radiating down her right leg to her knee. Payne
al so concluded that Elcock's "pain was severe and it
interfered with several of her activities," that El cock would
be in pain for the rest of her |life because of her fall, and
that the injuries resulting fromthe fall were permanently

di sabl i ng.

El cock was al so referred to Copemann, a psychol ogi st

and purported expert in vocational rehabilitation. A
vocational rehabilitationi st assesses the extent of an

i ndividual's disability, evaluates how the disability affects
the individual's enploynment opportunities, and assists the
individual's re-entry into the | abor market. Copermann
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exam ned El cock for the purposes of this litigation, but also
treated her for her chronic pain. As part of his exam nation,
he di agnosed El cock's psychol ogi cal condition and

eval uated her lost earning capacity in light of her physica
and psychol ogi cal disabilities. Copemann concl uded t hat

El cock suffered from depression, pain disorder, and

adj ust mrent di sorder with anxiety, and opined that these
synptons were caused by her slip and fall and the physica
injuries that arose therefrom Copermann al so concl uded

that El cock's psychol ogical condition was inproving and

was not permanent. Based on his assessnent of Elcock's
psychol ogi cal condition, the extent of her physical injuries,
rel evant enpl oynent factors, and the results of diagnostic
tests he had performed, Copemann opi ned that El cock was
between 50 and 60 percent vocationally disabled and that

this disability was permanent.

Except for Ali, all of the doctors nmentioned above testified
at Elcock's four-day jury trial, as did Elcock and her
husband. El cock also offered the testinony of Pettingill,
who gave an expert opinion as to Elcock's |ost earning
capacity. The jury found for Elcock on all elenments of her
tort claimand awarded her $650, 000 i n danmges:

$350, 000 for her econonmic injuries, and $300, 000 for her
pain and suffering. Kmart nmoved for judgnent as a matter

of law, for a newtrial, or alternatively, for a renmttitur
District Court denied the notion for judgnment as a matter
of law and for a newtrial, but did renmit the pain and
suffering award to $115, 000. Upon El cock's motion for
reconsi deration, however, the Court vacated the renmittitur
and reinstated the jury's danage award. The District Court
had jurisdiction under 28 U S.C. S 1332. W have appel |l ate
jurisdiction pursuant to 28 U.S.C. S 1291

Il. The Evidentiary Issues Relating to Copemann's
Qualifications

Before trial and again during trial, Kmart sought to

excl ude Copemann's vocational rehabilitation testinony on
the grounds that he was not qualified as an expert in the
field. The District Court conducted a voir dire on
Copermann's qualifications, during which Copenmann

testified regarding his credentials, and Kmart's vocati ona
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rehabilitation expert gave testinony that called those
credentials into question. The District Court considered the
qualifications issue raised by Knart a "close call," but
ultimately found that Copemann was qualified to testify
about vocational rehabilitation.1l Kmart chall enges this
decision. W review the District Court's decision to qualify
Copermann for abuse of discretion. See Wal dorf v. Shuta,

142 F.3d 601, 627 (3d Cir. 1998).

A

Federal Rule of Evidence 702, rescribed in the margin,

governs the use of expert testinmony in the federal courts.?2
As explained in In re Paoli R R Yard PCB Litig. , 35 F.3d 717
(3d Cir. 1994) (hereinafter "Paoli I1"), Rule 702 enbodies
three distinct substantive restrictions on the adni ssion of
expert testinmony: qualifications, reliability, andfit. See id.
at 741-43. Before an expert witness nay offer an opinion
pursuant to Rule 702, he must first be qualified by virtue

of specialized expertise. See id. at 741. In Waldorf v. Shuta,
142 F.3d 601 (3d Cir. 1998), we articulated the standard

for qualifying an expert:

Rul e 702 requires the witness to have "specialized

know edge" regarding the area of testinony. The basis

of this specialized know edge "can be practica
experience as well as academ ¢ training and
credentials." W have interpreted the specialized

know edge requirenent liberally, and have stated that
this policy of liberal admi ssibility of expert testinony

1. Copenmann also testified about the physical and psychol ogi cal harm

that El cock suffered as a result of her slip and fall. In light of the fact
that Copemann is a formally trained and experienced psychol ogi st,

Kmart does not challenge his qualifications to render this opinion.

2. The Rul e provides that

[i]f scientific, technical, or other specialized know edge will assist the
trier of fact to understand the evidence or to deternmine a fact in

i ssue, a witness qualified as an expert by know edge, skill,

experience, training, or education, may testify thereto in the form of

an opini on or otherw se.

Fed. R Evid. 702.



"extends to the substantive as well as the fornal
qualification of experts." However, "at a mninmm a
proffered expert witness . . . must possess skill or
know edge greater than the average | ayman. "

Id. at 625 (citations omtted).

Even under the l|iberal standard described in Waldorf,
Copermann's qualifications as a vocational rehabilitationist
are thin. In contending that Copemann possessed skill or
know edge "greater than the average |ayman," El cock

focuses primarily on Copemann's experience. Specifically,

El cock points to (1) Copemann's general training in
"assessing" individuals, which he received while earning his
Ph.D. in psychology; (2) his experience, twenty years

previ ous, hel ping drug addicts reenter the workforce; (3) his
experience primarily in the last two years dealing with the
Virgin Islands Division of Wrkers' Conpensation, which he
had advi sed regarding the ability of approximatelyfifty to
si xty-five disabled enployees to return to their previous
jobs; (4) his past experience as an expert wi tness making

| ost earning capacity assessnents; (5) his attendance at two
sem nars regardi ng vocational rehabilitation, and his stated
famliarity with the literature in the area; (6) his
menbership in two vocational rehabilitation organizations,
bot h of which place no restrictions on nmenbership; and (7)
the fact that when Copermann was in school, a degree in
vocational rehabilitation therapy was not avail able, but that
he received simlar training nonetheless. This |last fact,

El cock argues, explains why Copemann did not possess the
degrees or formal training one would ordinarily associate
with an expert.

In response, Kmart enphasi zes several factors that

signi ficantly underm ne Copemann's purported

qualifications. First, during Kmart's voir dire, Copenann
admitted that he had neither the acadenic training nor the
standard credentials that would ordinarily qualify one as an
expert in vocational rehabilitation. Mreover, Kmart argues
t hat nothi ng prevented Copenmann from either receiving

formal training in vocational rehabilitation after he |eft
school or fromearning a related degree or certificate while
he was in school. Second, Copemann conceded that his
experience dealing with the workers' conpensation board
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consisted primarily of diagnosing whether patients were so

di sabl ed that they could not return to a particular job; this
experience did not include assessing what range of jobs

those injured individuals were capable of performng. Third,
Kmart adduced evi dence suggesting that not only was
Copermann' s experience as a counselor for drug addicts

dated, but that it did not include perform ng assessnents

of which jobs the recovered addicts would be able to

perform Fourth, although Copemann mai ntai ned that there

was no difference between a psychol ogi st and a vocationa
rehabilitationist, Kmart's vocational rehabilitation therapist
testified that despite a common psychol ogi cal diagnostic
conmponent in both jobs, the vocational rehabilitationist's
expertise entails a distinct speciality: the capacity to
"transl ate" psychol ogi cal and physical inpairnents into the
"ability to work, earn inconme, [and] get ajob . . . ."3

Kmart's forceful argunent all but persuaded the District
Court. G ven Copemann's |ack of credentials and limted
experience, the District Court twice expressed its reluctance
to qualify Copemann as an expert in vocationa

rehabilitation. However, after two attenpts by Elcock's
counsel to qualify him the Court eventually adnitted
Copermann's testinony. The Court relied heavily on the fact
that a formal degree in vocational rehabilitation therapy
was not avail abl e when Copenann attended school, and the

fact that the training of psychol ogists was functionally
simlar to that of vocational rehabilitationists at the tinme.
The Court also relied on Copemann's practical experience
evaluating the ability of injured enployees to return to

wor K.

3. In support of this latter point Kmart cites Terry v. Mthews, 427 F
Supp. 464 (E.D. Pa. 1976), in which the district court remanded an
admi nistrative |l aw judge's ("ALJ") decision to deny a social security
cl ai mant benefits because the ALJ gave great weight to the vocationa
rehabilitation opinion of a trained psychologist with "sone limted

experience in occupational therapy and counseling." Id. at 466. The
district court reasoned that "the issue here is not a psychol ogi cal one.
Rather it is a question of expertise in the vocational field. . . . [I]n |ight

of [the expert's] qualifications as a psychol ogist, as opposed to any
qualifications as a vocational expert, [the heavy wei ght given the expert's
testinmony] is inpermssible." Id.
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B

This court has had, for some tine, a generally libera

standard of qualifying experts. See, e.g., Paoli Il, 35 F.3d at
741; Hammond v. International Harvester Co., 691 F.2d

646, 652-53 (3d Cir. 1982); Knight v. Ois Elevator Co., 596
F.2d 84, 87-88 (3d Cir. 1979). However, we have al so set a
floor with respect to an expert witness's qualifications. For
exanple, in Aloe Coal Co. v. Clark Equi pment Co. , 816 F.2d
110 (3d Cir. 1987), we held that a district court abused its
discretion in allowing a tractor sales representative to
testify as an expert regarding the cause of a tractor fire. See
id. at 114. In nmaking this determ nati on we stated:

Drewnoski [the expert witness] was not an engi neer. He
had no experience in designing construction

machi nery. He had no know edge or experience in
deternmi ning the cause of equipnent fire. He had no
training as a nechanic. He had never operated
construction machinery in the course of business. He
was a sal esman, who at tines prepared damage
estimates.

Id. (citations onmtted); see also Waldorf, 142 F.3d at 625
("Even though we apply Rule 702 liberally, we have not
pursued a policy of qualifying any proffered witness as an
expert.").

Qur decision in Waldorf provides guidance for our

assessnment of Copemann's qualifications. In Waldorf, the
district court qualified an expert with credentials simlar to
Copermann's, and we affirned that decision on appeal

The district court qualified Rizzo [the putative expert]
to testify as a vocational expert in spite of his |ack of
any formal training in that field, and notw thstanding
that his educational training culmnated in a master's
degree in sociol ogy and social organization from
Rut gers University in 1973.

In 1991, he becane involved in the Council's
admi nistration of a mllion dollar |oan pool to assist
di sabl ed New Jersey residents in starting their own
busi nesses. I n that capacity, Rizzo evaluated the
capacity of disabled individuals to acconmplish specific

10



I d.

enpl oynment opportunities. Rizzo also testified that,

t hrough the course of his enploynment, he becane

famliar with studies on the work that quadriplegics

can perform Furthernore in his job experience, Rizzo
utilized the New Jersey Departnent of Labor Statistics
and the New Jersey Job Listing Book, which indicate

enpl oynment opportunities available in various job
categories in New Jersey. Thus, based on his

experience and his famliarity with the literature in the
field, the district court held that Rizzo was qualified
properly as a vocational expert. The court said that
"[wWhile his formal credentials nay be a little thin, he
certainly had sufficient substantive qualifications to be
consi dered an expert under the liberal standard of Rule
702.

at 626 (citations omtted).

What drove the Wal dorf panel's decision to affirmon this

i ssue was not the inpressiveness of Rizzo's credentials or
experience, but the standard of review governing our review
of Rule 702 qualification rulings:

Wal dorf has a heavy burden in challenging this
deci si on because, absent an abuse of discretion, we
wi |l not substitute our own judgnment for that of the
trial court regarding the adm ssion or exclusion of
expert testinmony. O course, an abuse of discretion
means much nore than that the appellate court
di sagrees with the trial court. Rather, a trial court's
deternmination whether to admt or exclude expert
testimony will be upheld "unl ess mani festly erroneous.”

Even though Ri zzo did not possess formal
acadenmic training in the area of vocationa
rehabilitation, he did have experience in the field
t hrough his enploynent at the Devel opnenta
Disabilities Council in attenpting to provide jobs for
di sabl ed individuals. During this time, R zzo al so
becanme familiar with the relevant literature in thefield
Even if his qualifications are, as the district court
described, "a little thin," he has substantially nore
know edge than an average |ay person regarding
enpl oynment opportunities for disabled individuals. In
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the circunstances, we cannot say that the district
court abused its discretion in determning that Rizzo
possessed the minimum qualifications necessary to
testify as an expert.

Id. at 626-27 (citations omtted).

Copemann, like Rizzo, has no formal training in

vocational rehabilitation and El cock must therefore rely on
Copermann' s practical experience to denonstrate that he
"possessed the minimum qualifications necessary to testify
as an expert." Id. at 627. In support of Copemann's
qualifications, Elcock points to Copemann's experience in
hel pi ng drug addicts return to enploynment and to his work
with the Virgin Islands Division of Wirkers' Conpensati on
Based on this background, one can presune that

Copermann has | earned about the difficulties disabled

i ndi vidual s face in enploynment, and has accunul ated sone
experience in evaluating whether they can return to a
particul ar job. Nonethel ess, the nost fundanmental problem
wi th Copermann's experience in this area is that he seens
nost qualified to testify on a mcro-level regarding the
ability of a disabled individual to return to a specific job; he
does not appear particularly qualified to testify on the
macro-| evel regarding the nunber of jobs in the national or
| ocal econony that the disabled individual is able to
perform

On the other hand, Copemann clains to have kept

abreast of the relevant literature in his field, and to have
consulted the Dictionary of Cccupational Titles, a standard
tool of the vocational rehabilitationist.4 |In addition,
Copemann possesses a degree in a field tangentially rel ated
to the one about which he testified, and he has al so
attended conferences regardi ng vocational rehabilitation
Finally, in the process of testifying as an expert in simlar
matters, Copemann has no doubt performed his brand of

4. The DOT describes "the majority of occupations"” in the econony, 1

U.S. Dep't of Labor, Dictionary of Occupational Titles iii (4th ed. 1991)
(Message fromthe Secretary of Labor), as well as the hazards
acconpanyi ng those jobs, see, e.g., Adorno v. Shalala, 40 F.3d 43, 47 (3d
Cir. 1994), and is often used by vocational rehabilitationists to assess
what jobs are available to disabl ed enpl oyees.
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vocational rehabilitation assessnments.5 Though his efforts
in this regard are not grounded in formal training, when
taken together with his review of the literature in the field
and his attendance at conferences, we nust acknow edge

that he has "substantially nore know edge than an average

| ay person regardi ng enpl oynment opportunities for disabled

i ndividuals." Id. at 627.

We consider Waldorf to be at the outer linmit of this

court's generally liberal approach to review ng the
qualifications of experts. W also suspect that, had the
district court in Waldorf ruled the witness unqualified, the
panel woul d have affirmed. Wile Copermann seens but

margi nally qualified to performa vocational rehabilitation
assessnment, and a district judge would be free to decline to
qualify him we recognize that Copemann's qualifications
fall within Waldorf's outer bounds. Despite m sgivings,
because we are not prepared to say that the District Court,
acting "on the spot" and exercising considerable care inits
approach to this question, abused its discretion, we wll
affirmthe Court's decision to qualify Copemann as an
expert. W note, however, that the marginal nature of
Copermann's qualifications does enter into the Daubert

cal culus, to which we now turn.

I1l. The Daubert Reliability of Copemann's Testinony

During trial and again on appeal, Kmart sought to

excl ude Copemann's testinony on the ground that his

nmet hodol ogy for rendering vocational disability assessnments
was unreliable. Kmart repeatedly requested that the District
Court conduct a Daubert hearing regardi ng Copemann's

nmet hods as a vocational rehabilitationist. The District Court

5. W& note that the nere fact that Copemann was previously adnmitted as

an expert witness qualified to give testinony on vocational rehabilitation
is irrelevant to the determ nati on whether he is qualified to give such
testimony in this case. See Thomas J. Kline, Inc. v. Lorillard, Inc., 878
F.2d 791, 800 (4th Cir. 1989) ("[I]t would be absurd to conclude that one
can becone an expert sinply by accunul ati ng experience in testifying.").
Mor eover, while any expertise he may have gained in perfornmng

vocational rehabilitati on assessnents in these cases would be rel evant,
the crucible of litigation makes for a poor classroom
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denied this request, stating that it "didn't |ook at"
Copermann' s vocational rehabilitation opinion "as a Daubert

i ssue." Although we hold that the District Court erred in
not granting a Daubert hearing, we acknow edge that the
Court's refusal to do so is understandable, as the Court's
deci si on was rendered before the Suprene Court's opinion

in Kumho Tire Co., Ltd. v. Carm chael, 526 U. S. 137 (1999),
extended the rigorous gatekeeping function assigned to tria
judges by Daubert v. Merrell Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993), to cases involving non-scientific testinony.
See Kumho, 526 U.S. at 141.

A

I n Daubert, the Suprene Court directed district court

judges to performa screening function, to insure that

evi dence presented by expert witnesses is relevant, reliable,
and hel pful to the jury's evaluation of such evidence. See
Daubert, 509 U. S. at 597. Qur precedent initially limted
Daubert's command to cases involving scientific testinony.
For instance, in In re Unisys Savings Plan Litigation, 173
F.3d 145, 157 (3d Cir. 1999), cert. denied sub nom,

Mei nhardt v. Unisys Corp., 120 S. Ct. 372 (1999), we stated
that non-scientific testinmony (such as Copenmann's)"does

not fall within the scope of scientific testinony, and
accordingly, it should not be tested by the particular
standards required for testinony based on a particul ar
scientific ethic." Id. at 157. It was not until Kumho Tire that
the Suprenme Court nade clear that Daubert's gatekeeping
obligation covered not only scientific, but also non-
scientific, testinmony. See Kunmho Tire, 526 U.S. at 151
(rejecting the "Eleventh Circuit's holding that a trial judge
may ask questions of the sort Daubert nentioned only

where an expert “relies on the application of scientific
principles,' but not where an expert relies “on skill- or
experience-based observation' ") (citation omtted).

Al t hough we would ordinarily review a district court's
application of Rule 702, as well as the decision whether to
grant a Daubert hearing, for abuse of discretion, see Kumho
Tire, 526 U.S. at 142, 152, our standard of reviewis

somewhat different in this case. Because we are eval uating

the District Court's legal interpretation of a federal rule, our
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reviewis plenary. See In re Paoli R R Yard PCB Litigation,
No. 99-1692, 2000 W. 1137475, at *6 (3d Cir. Aug. 10,

2000). As will appear, a review of Copermann's vocati onal
rehabilitation testinmony denonstrates the significant
reliability questions raised by his nethodol ogy and conpel s
the concl usi on that a Daubert hearing woul d have

permtted a fuller assessnent of Copenmann's anal ytica
processes and thus was a necessary predicate for a proper
deternmination as to the reliability of Copemann's nethods.
See Padillas v. Stork-Ganto, Inc., 186 F.3d 412, 417-18 (3d
Cir. 1999) (holding that the district court abused its

di scretion in excluding an expert's opinion wthout
conducting an in limne hearing focused on the Daubert
reliability of his testinmony). "Wen a [district] court

m sapprehends [the] bounds" of a federal rule, "it abuses its
discretion." Id. (citing Koon v. United States, 518 U. S. 81
100 (1996)); cf. Kumho Tire, 526 U.S. at 159 (Scalia, J.,
concurring) ("Though, as the Court makes clear today, the
Daubert factors are not holy wit, in a particular case the
failure to apply one or another of them may be

unr easonabl e, and hence an abuse of discretion."). In
fairness, we note that, because he was wi thout the benefit
of Kumho Tire, the District Judge understandably

m sappr ehended t he bounds of Rule 702's gatekeeping

requi renent. Kunmho Tire, however, nust be applied.

B

An expert's opinion is reliable if it is " “based on the
“nmet hods and procedures of science' rather than on

“subjective belief or unsupported specul ation'; the expert

nmust have "~ good grounds' for his or her belief." Paoli Il, 35
F.3d at 742 (quoting Daubert, 509 U S. at 589). In cases
involving scientific testinmony, "[the] inquiry into the
reliability of scientific evidence . . . requires a determnination
as to its scientific validity." Id. (citation omtted).

"Daubert suggests several factors that a district court

shoul d take into account in evaluating whether a particul ar
scientific methodology is reliable . . . ." Id. The factors that
Daubert and this Court have already declared inportant

i ncl ude:
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(1) whether a nmethod consists of a testable hypothesis;
(2) whether the nethod has been subject to peer

review, (3) the known or potential rate of error; (4) the
exi stence and mai nt enance of standards controlling the
techni que's operation; (5) whether the nethod is
general ly accepted; (6) the relationship of the technique
to met hods whi ch have been established to be reliable;

(7) the qualifications of the expert witness testifying
based on the nethodol ogy; and (8) the non-judicia

uses to which the nmethod has been put.

Id. at 742 n.8 (citing Daubert and United States v. Downing,
753 F.2d 1224, 1238-41 (3d Cir. 1985), as the source of

t hose non-exclusive factors). We will henceforth refer to
these factors as the Daubert factors.

Kumho Tire makes clear that this list is non-exclusive

and that each factor need not be applied in every case. As
not ed above, it also resolves the question whether these
same factors should be applied when testing the reliability
of a non-scientific nethod:

Daubert's gatekeeping requirement. . . . make[s] certain
that an expert, whether basing testinony upon

prof essi onal studies or personal experience, enploys in
the courtroomthe sanme | evel of intellectual rigor that
characterizes the practice of an expert in the rel evant
field. . . . [T]he trial judge nust have consi derabl e

| eeway in deciding in a particular case how to go about
determ ni ng whether particul ar expert testinony is
reliable. That is to say, a trial court should consider
the specific factors identified in Daubert where they are
reasonabl e neasures of the reliability of expert

testi nmony.

Kumho Tire, 526 U.S. at 152; see also id. at 158-59 (Scalia,
J., concurring) ("I join the opinion of the Court, which
makes cl ear that the discretion it endorses--trial-court

di scretion in choosing the manner of testing expert
reliability--is not discretion to abandon the gatekeeping
function.").

Kmart accepts that vocational rehabilitation expertise
flows froma valid non-scientific nmethod; it disputes,
however, the reliability of Copemann's particul ar
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nmet hodol ogy. Kmart points to a nunmber of instances in
whi ch application of the Daubert factors would weigh
against the reliability of Copermann's nethods.

1

Kmart first contends that Copemann's nethod can be

described, in essence, as an idiosyncratic or subjective
judgment in which the result can neither be duplicated nor
tested for validity (inplicating by rough anal ogy, and for
reasons expl ained belowin this Section, the first and fourth
Daubert factors, see Paoli Il, 35 F.3d at 742 n.8). Gven the
| ack of a Daubert hearing, we nust turn to Copermann's

trial testinmony in order to identify and evaluate the
processes Copemann enpl oyed in making the disability

determ nation in Elcock's case. On direct exam nation,
Copermann described his nmethod for arriving at the 50 to 60
percent disability opinion he rendered:

My vocational assessnment consisted of testing Ms.

El cock for intelligence |evel achievenment, that is schoo
| evel, getting a work history on her and then doi ng an
anal ysis of the Dictionary of Occupational Titles
aptitude testing on her, and then doing a search of the
Di ctionary of Occupational Titles.

[In addition to a clinical interview,] | performed the
[Wechsl er] Adult Intelligence Scale revised and she had
an 1Q of 98 which is in the normal or average range.

And | also perforned the wi de range achi evenent test

revi sed which indicated that she had a reading | evel of
above 12th grade | evel, spelling level of beginning 10th
grade, and an arithmetic |level of ending 6th grade.

Then | performed the aptitude testing on her, and

think we need to, | need to explain the aptitude test.
Each job in the United States is categorized in this
Dictionary of Occupational Titles put out by the U S
Department of Labor and the characteristics of those
j obs. Those jobs are listed, characterized and listed for
each job, and every job has a set of aptitudes that tells
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you what is needed or what are needed in order to be
able to do those jobs. And there are tests that you can
give to determ ne what a person's aptitude are for
doing a particular job

Copermann further testified that he al so assessed which

jobs were available in the | ocal job market by review ng the
job listings his office receives weekly fromthe Virgin |Islands
| abor departnment, and by searching a database his office
creates of jobs listed in the | ocal newspapers within the

prior two nmonths. He then stated that he "took into
consideration [Elcock's] physical injuries and. . . her
psychol ogi cal inpairments,” and, in sum concluded that

he "rated [El cock's] capacity after [he] had done all the

anal ysis as sonmewhere between 50 and 60 percent."

When asked by El cock's counsel to describe his
nmet hodol ogy, Coperann testified as follows:

You take into conparison her education, her
intelligence, her aptitude, her previous work experience
and her nedical injuries, what she says, she would |ike
to do, what her desires are as a person, her
t enper ament s, whether she |ikes working by herself or
she |ikes working with groups of people, whether she
i kes working on detailed stuff or she doesn't |ike
wor ki ng on detail ed things because those are
i mportant, and her linitations as she states them not
only the nedical findings but her Iimtations as she
states them So when you take all of those things
together the closest | could cone to it as a 50 to 60
percent disability.

[What that disability nmeans] is that she is at a

di sadvant age when she goes out into the |abor narket
because she's going to be conpeting with healthier

i ndi vi dual s and she's going to be conpeting with
[non-]inpaired individuals.

On cross-exam nation, Kmart nade several attenpts to

have Copemann explain how he arrived at the 50 to 60
percent figure other than his ipse dixit statenent that the
consi deration of these factors produced these nunbers.
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Kmart pointed out that, before trial, Copenmann had

di agnosed El cock's disability at 50 to 75 percent, and asked
himto explain the discrepancy. Other than to state that his
initial "estimate was too broad," Copenmann did not explain
why the range changed by 15 percent. Though Kmart m ght

have conducted a nore thorough cross-exani nati on of

Copermann on this point, a Daubert hearing would have
afforded a far greater opportunity to probe the particulars
of how Copemann arrived at specific disabilityfigures,

Wi t hout running the risk of boring or "turning off " the jury.
Mor eover, because Copermann never expl ained his method

in rigorous detail, it would have been nearly inpossible for
Kmart's experts to repeat Copemann's apparently subjective
nmet hods, or, in the nomenclature of Paoli Il, to find that his

"met hod consists of a testable hypothesis" for which there
are "standards controlling the technique's operation." 35
F.3d at 742 n.8.

As suggested above, we can only roughly anal ogi ze to

these two Daubert factors when reviewi ng the non-scientific
evi dence presented by Copenmann. Vocational rehabilitation
is a social science that does not exactly mirror the
fundamental precepts of the so-called harder sciences.
However, the gist of the above Daubert factors are
nonet hel ess inplicated in this case. Just as a scientist
woul d want to duplicate the outconme when evaluating a

col | eague's claimthat he had devel oped a technique for cold
fusion, a vocational rehabilitationist assessing Copemann's
disability determ nati on would want to test the underlying
hypot heses and review the standards controlling the

techni que's operation in an attenpt to reproduce the
results originally generated.

If such testing did not generate consistent results,
Copermann' s nmet hod woul d be exposed as unreliable

because it is subjective and unreproduci ble. Mreover,

wi thout an inkling as to the standards controlling
Copermann's nethod--i.e., how he excludes for other

vari abl es, such as Elcock's pre-existing injuries or job
limtations--an expert trying to reproduce Copermann's
nmet hods woul d be | ost. Because El cock had neither the
need nor the opportunity to test Copermann's nethods in
this manner, on the present record we conclude that the

19



first and fourth Daubert factors suggest that Copermann's
met hod was unreliable and therefore his opinion would not
"assist the trier of fact to understand the evidence or to
deternine a fact inissue . . . ." Fed R Evid. 702.

2.

Kmart's second argunent is based on the fact that

Copermann adnits that he enployed an untested, nove

met hod for perfornming vocational rehabilitation

assessnments that was based on an arbitrary adm xture of

two wi dely used nethods. This contention inplicates the
fifth and sixth Daubert factors: "(5) whether the nmethod is
general ly accepted; [and] (6) the relationship of the
techni que to nmet hods whi ch have been established to be
reliable . " Paoli Il, 35 F.3d at 742 n.8

G ven the absence of a full Daubert hearing, our exposure

to the mechani cs of Copenmann's admittedly unique

nmet hodol ogi cal approach to vocational disability

assessnment is limted to the brief description Copenann

of fered at trial. On cross exam nation, Knmart asked

Copermann to explain the basis of his method and how he
arrived at a disability rating of 50 to 60 percent. Copemann
testified as follows:

| use a conbination of the procedure reconmended
by Fields which is to |look at |evel of preinjury access to
the | abor market and post injury access and the

percentage and the difference between those

percentages Fields says is the | oss of jobs or the | ost
per cent age.

| also |looked at which is what | normally do at the
procedure recommended by Anthony Ganmboa and he
suggests that you look at all the factors involved in the
client's analysis, injury, test results, psychol ogica
results, the client's statenments, and so on, and then
you as the clinician nust nmake a, you as a vocationa
expert nust make an estimte. And so what | do is |
use Fields analysis as a starting point and then | revert
to Ganboa to depart fromFields to cone up with an
estimate.
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Kmart does not dispute that the Fields and Ganboa
approaches are accepted net hodol ogies in the vocationa
rehabilitation field; what it does challenge is Copemann's
conmbi nation nmethod. Each approach, taken in isolation,

may very well contain sufficient analytical rigor to be
deened reliable. However, we are inclined to view
Copermann's adnmittedly novel synthesis of the two

nmet hodol ogi es as not hing nore than a hodgepodge of the

Fi el ds and Ganboa approaches, pernmitting Copermann to

of fer a subjective judgnment about the extent of Elcock's
vocational disability in the guise of a reliable expert opinion.6

Mor eover, like the plaintiff in Kumho Tire, Elcock not only
failed to introduce evidence that the particul ar admi xture of
these two net hods by Copemann was "generally accepted,”

as required by Daubert's fifth factor, but she also did not
denonstrate that this hybrid approach bore a | ogica
relationship to the Fields and Ganboa techni ques, nethods
that had been "established to be reliable," as required by
Daubert's sixth factor. Paoli Il, 35 F.3d at 742 n.8. What is
at issue here bears a renmarkable simlarity to the situation
in Kunmho Tire, in which the Court wrote that

nor does anyone deny that, as a general matter, tire
abuse may often be identified by qualified experts

t hrough visual or tactile inspection of the tire. As we
said before, the question before the trial court was
speci fic, not general

The particular issue in this case concerned the use
of Carlson's [the plaintiff 's expert] two-factor test and

6. An argunent could perhaps be nade that Copenmann's nethod

represents a cross-checki ng approach that applies the |earning of two
accepted nethods. In different circunstances, we have opined that there
is nothing wong with cross-checking the results of two accepted

nmet hods to insure that the outcones at which one is arriving are
reliable. See Gunter v. Ridgewood Energy Corp. , No. 00-5053, 2000 W
1038142, at *4 n.1 (3d Cir. July 27, 2000) (reconmending that in
awar di ng attorneys' fees "courts cross-check the percentage award at
which they arrive against the "|odestar' award nethod"). W are doubt ful
that such a generous characterization is appropriate for Copermann's
conmbi nation nmethod, but the parties can seek to have that issue
resolved at the Daubert hearing on remand.
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his related use of visual/tactile inspection to draw
concl usi ons on the basis of what seenmed snall
observational differences. W have found no indication
in the record that other experts in the industry use
Carlson's two-factor test or that tire experts such as
Carlson normally make the very fine distinctions about,
say, the symmetry of conparatively greater shoul der
tread wear that were necessary, on Carlson's own
theory, to support his conclusions. Nor, despite the
preval ence of tire testing, does anyone refer to any
articles or papers that validate Carl son's approach
- O course, Carlson himself clained that his
nmet hod was accurate, but, as we [have] pointed out

., "nothing in either Daubert or the Federal Rules of
EV|dence requires a district court to admit opinion
evi dence that is connected to existing data only by the
i pse dixit of the expert."

526 U.S. at 156-57 (citations omtted). Elcock did not

i ntroduce evi dence that Copemann's conbi nation method

was either used by other experts or even referenced in the
vocational rehabilitation literature. Moreover, aside from
the brief statenment that he used the Ganboa approach to
depart fromthe Fields approach, Copemann offered no

expl anation as to how his hybrid nmethodol ogy could be
rationally derived fromthe application of the two accepted
techni ques. Thus, we conclude that the fifth and sixth
Daubert factors militate in favor of excluding Copermann's
testi nmony.

3.

Third, Kmart points to Copemann's thin qualifications to

cast doubt on the reliability of his vocationa
rehabilitationist opinion. As we made clear in Paoli |1, an
expert's "level of expertise may affect the reliability of the
expert's opinion." 35 F.3d at 741; see also id. at 742 n.8
(listing this element as the seventh Daubert factor). In Iight
of our substantial discussion in Section Il explaining how
Copermann's qualifications are margi nal at best, and

m ndful of the District Court's statenment that the question

of Copenmann's qualifications was a "close call," we believe

22



that this factor also weighs in favor of excluding
Copenmann' s testinmony.

4.

Finally, we note that Copemann's application of the

hybri d nmethod he descri bes appears unreliable on its face.
On direct exam nation, Copermann testified that"with or

Wit hout her disabilities," given the jobs available in the
Virgin Islands, "the only job that [Elcock] could really
possibly go back to do . . . if she gets notivated enough”
woul d be with Mary Kay. "Gven . . . her present condition,"
however, Copenmnann testified that Elcock is "[n]ot now
[capabl e]" of neeting the requirements for work as a Mary
Kay representative. |If Copemann had actually enpl oyed the
Fi el ds nethod as he described it, Copenann woul d have

had to conclude that Elcock was 100 percent di sabl ed.
According to Copemann, a vocational rehabilitationist

enpl oyi ng the Fields nmethodol ogy arrives at a job |oss
percentage by conparing the difference between "preinjury
access to the |l abor market" and "post injury access."
Taki ng Copemann's testinmony at face val ue, Elcock was
qualified for only one job in the Virgin Islands before her
injury, and no jobs afterwards. As a matter of "percentage"
her "l oss of jobs" was 100 percent.

Copermann al so said nothing to clarify why an application

of the Ganboa met hod woul d have halved this disability
estimate, as it nust have if Copemann ultimately

concl uded that El cock was between 50 and 60 percent

di sabl ed. Nor, |ooking at Copenann's description of his

nmet hodol ogy, does it seemthat a reasonabl e explanation
coul d be provided. G ven the disconnect between the stated
nature of these nmethods and the results they produced

when the facts of the instant case were plugged into their
machi nery, we hesitate to say that Copemann's nethod is

a reliable one. Though this inconsistency would nornally go
to the weight a jury would give Copenmann's testinmony, in
this case the discord is so stark that we factor it into our
Daubert cal culus. Perhaps this inconsistency could be
sufficiently clarified, but at this juncture, a Daubert hearing
is the proper forumfor such an elucidation. Cf. Padill as,
186 F.3d at 418 (stating that a district court may abuse its
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discretion in failing to conduct a Daubert hearing "when the
ruling on admissibility turns on factual issues").

Thus, on bal ance, given the serious doubts raised by
Kmart regardi ng Copermann's nethods, and in |ight of

El cock's failure to adduce nmuch evidence validating his
nmet hods, we feel conpelled both to vacate the District
Court's decision to adnmit Copenmann's testinony and to
remand for a Daubert hearing on this issue. W express no
opinion as to the outconme of this hearing. On remand,

El cock will have an opportunity to substantiate the bases
under | yi ng Copenmann's opinion, and Kmart will have an
opportunity to inmpeach or underm ne them?7

C.

Lastly, we offer sone guidance for remand concerning the
appropriate role that the challenge to Copenmann's
credibility is to play in the Daubert cal culus. W note that
in reachi ng our conclusion about the reliability of
Copermann' s net hods, we do not consi der evidence

regardi ng Copemann's credibility, or his alleged character
for untruthful ness.

During trial, in an effort to i npeach Copenmann's

character for truthfulness and to blunt the force of his
testi mony, Kmart sought to question Copermann about the
fact that he had engaged in acts of crinminal msconduct

i nvol vi ng di shonesty or false statenents. Kmart offered to
prove that Copemann and the corporation for which he
served as chief executive officer, Caribbean Behaviora
Institute, Inc. (CBlI), had pled guilty to violating 18 U. S.C
S 641, which prohibits "enbezzl[ing] . . . or know ngly
converting to [one's] use . . . any property nade or being
made under contract for the United States . " Kmart
sought to question Copermann about the fact that he and

CBI had mi sappropriated $331,000 fromthe federa

gover nment .

7. W note that, on remand, the District Court need not conduct a
Daubert hearing regarding Copemann's ability to testify regarding
El cock's psychol ogi cal harnms. The parties do not contest his

qualifications to render, or his nmethods for rendering, such an opinion.
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The fact that Copenann and CBI pled guilty to

enbezzl emrent and knowi ng conversion of federal property
arguably casts doubt on his credibility as a witness, and
coul d--under an overly expansive readi ng of our
jurisprudence--be an appropriate Daubert factor to weigh
when adjudging reliability. In In re Unisys Savings Plan
Litigation, 173 F.3d 145 (3d Cir. 1999), cert. denied sub
nom, Meinhardt v. Unisys Corp., 120 S. C. 372 (1999),

over a strong dissent by the author of this opinion, a pane
of this court affirmed a district court's decision not to admit
the testinony of an expert witness, based in part on the
fact that the district court found the expert to be not
credible. See id. at 158. In support of its conclusion, the
maj ority contended that the district court could properly
take into account the expert witness's credibility--and was
not limted to assessing the reliability of the expert's

nmet hodol ogy under the Rule 702 Daubert franeworKk--

because the expert's "testinmony [did] not fall within the
scope of scientific testinmony, and accordingly, it should not
be tested by the particular standards required for testinony
based on a particular scientific ethic." Id. at 157 (second
enphasi s added) .

Insofar as In re Unisys relied on the nowrejected

di stinction between scientific and non-scientific testinony,

this part of the majority's opinion was cast into doubt by

Kumho Tire. Moreover, In re Unisys explicitly linmted its

hol ding to bench trials, in which "the role of the gatekeeper

to admit or exclude evidence . . . and the role of the fact

finder to assess and wei gh the evidence that was admitted
are one and the same . . . ." 173 F.3d at 158. The case

at bar was not a bench trial and thus, even assum ng that

In re Unisys's holding is still good | aw, Copenmnann's

credibility is and was an issue solely within the province of

the jury that could neither be considered by the District

Court when performing its Rule 702 anal ysis, nor by this

Court in reviewing that analysis. W thus decline to apply

In re Unisys here. On remand, therefore, the District Court

shoul d not consi der Copenmann's likely credibility as a

Wi t ness when assessing the reliability of his nethods.8

8. W note, in addition, that In re Unisys 's holding regarding the ability

of atrial court to factor credibility into the reliability anal ysis--especially
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I V. The Scope of Kmart's Cross-Exam nation
Regar di ng Copermann's Character for
Unt r ut hf ul ness

The fact that Copenmann and CBI pled guilty to violating

18 U.S.C. S 641 becane an issue in the litigation between
El cock and Kmart in another respect. During trial, Kmart
sought to introduce evidence (i) of the fact that Copermann
and CBlI had pled guilty to violating 18 U.S.C. S 641, and (ii)
that woul d provide further details about Copemann's and
CBI's m sconduct, including the fact that their crine
consi sted of m sappropriating $331,000 fromthe federa
government. Kmart al so wanted to cross-exam ne

Copemann based on the extensive findings of fact nade by
the District Court in describing Copenann's and CBI's

nm sdeeds when sentencing the two in the S 641

prosecution. See United States v. Cari bbean Behaviora
Inst., Crim No. 99-0012, at 1-14 (D.V.l. Aug. 15, 1997).
However, in ruling on an in limne notionfiled by Elcock
the District Judge, who al so presided over the crimnal case
agai nst Copermann, forbade questions regarding the anount

t hat Copemann and CBI had enbezzl ed, as well as about

the facts and circunmstances underlying these crines,
hol di ng that such questions would be curul ative and

woul d add nothing to Knart's attenpt to inpeach

Copermann's veracity. See Elcock v. Kmart Corp. , Civ. No.
1996-0028F, at 5 (D.V.Il. Sept. 23, 1997).

Nei ther party contests the District Court's adm ssion of

the pleas. Rule 609(a)(2) provides that "evidence that any
wi t ness has been convicted of a crime shall be admitted if

it invol ved dishonesty or false statenent, regardl ess of the
puni shment." Fed. R Evid. 609(a)(2) (enphasis added). A
violation of 18 U S.C. S 641 is a crinme of dishonesty
because it involves the enbezzl enent of noney. See Fed. R
Evi d. 609 advisory conmittee notes (1990 Anendnent)

when it involves the use of a prior conviction to nake an ad hom nem
attack on witnesses' believability--has been questioned by at |east one
prom nent evi dence conmentator. See Edward J. Imninkelried, Tria
Judges- - Gat ekeepers or Usurpers? Can the Trial Judge Critically Assess
the Adm ssibility of Expert Testinony Wthout Invading the Jury's
Province to Evaluate the Credibility and Wight of the Testinony, 84
Marq. L. Rev. (forthcomi ng Fall 2000).
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(noting that the House and Senate Conference Conmittee
debating Rule 609 stated that " "[b]y the phrase "di shonesty
and fal se statenent,"” the Conference means crines such as

. enbezzlement' "), reprinted in Federal Civil Judicia
Procedure and Rules 389 (West 2000). The District Court

thus followed Rule 609(a)(2)'s nmandate when it admitted

evi dence of Copemann's and CBI's guilty pleas for crines

i nvol vi ng di shonesty.

The District Court's discretion to exclude the chall enged
qgquestions regarding the specific acts of m sconduct
underlying these pleas reposes in Rule 608(b). Pursuant to
that Rule, which is rescribed in the margin, the specific
acts of m sconduct about which Knart attenpted to cross-

exam ne Copermann are pernmissible lines of inquiry to

i npeach a witness's character for truthful ness, but only at
the discretion of the district court.9 The advisory committee
notes to Rule 608(b) recognize that, in addition to the terns
of Rule 608(b), Rules 403 and 611 govern this discretionary
authority. See Fed. R Evid. 608(b) advisory conmittee

notes (1972 Proposed Rules; Note to Subdivision (b)),
reprinted in Federal Civil Judicial Procedure and Rul es 383
(West 2000).

El cock does not contend that Rule 608(b), by its terns,
mandat es the exclusion of this evidence. Instead, she rests
her argument on the discretion of the District Court to
forbid lines of inquiry perm ssible under Rule 608(b).
Accordingly, as did the District Court, we turn to Rules 403
and 611. Rule 403 provides that rel evant "evi dence nay be

9. The Rule, in pertinent part, provides:

(b) Specific instances of conduct. Specific instances of the conduct

of a witness, for the purpose of attacking or supporting the wtness
credibility, other than conviction of crine as provided in rule 609,

may not be proved by extrinsic evidence. They may, however, in the

di scretion of the court, if probative of truthful ness or untruthful ness,
be inquired into on cross-exani nation of the witness (1) concerning

the witness' character for truthful ness or untruthful ness, or (2)
concerning the character for truthful ness or untruthful ness of

anot her witness as to which character the w tness being cross-

exam ned has testified.

Fed. R Evid. 608(b) (enphasis added).
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excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the issues,
or misleading the jury, or by considerations of undue del ay,
waste of time, or needl ess presentation of cumulative
evidence." Rule 611 instructs district courts to"exercise
reasonabl e control over the node and order of interrogating
Wi t nesses and presenting evidence so as to . . . avoid

needl ess consunption of tinme." As noted above, the District
Court excluded the proffered specific-acts |ine of inquiry
beyond questions relating to the Copenmann's and CBl's
guilty pleas and the el enents of those offenses, because
inquiries into the facts underlying those crinmes would have
been cunul ati ve and woul d have "provide[d] little further
assistance to the jury in evaluating Dr. Copemann's
credibility." Elcock v. Kmart Corp., Civ. No. 1996-0028F, at
5 (D.V.l. Sept. 23, 1997). We review this decision for abuse
of discretion. See Becker v. ARCO Chem Co., 207 F.3d 176,
180-81 (3d Cir. 2000).

The ampunt of noney that Copemann and CB

nm sappropri ated and the exact way in which they did so is
certainly relevant to prove the extent of Copemann's

di shonesty. A juror could rationally conclude that one who
embezzles a mllion dollars fromthe Government over a

I ong period of tine has a worse character for veracity than
a person who steals five dollars once. Cf. United States v.
Geevers, No. 99-5155, 2000 W. 1171976, at *7 (3d Cir

Aug. 18, 2000) ("We think that a defendant who falsifies
checks for large sunms of noney is nore cul pable than one
who does so for lesser suns."). To the extent that they
pai nt Copenmann's crimes in a nore accurate and conpl ete
manner (as the District Judge did in his sentencing

opi nion), questions relating to the facts underlying the

pl eas are al so nore probative of untruthful ness than a

bl and reference to a United States Code section or a
recitation of the crine's elenents. 10

10. The crimnal statute under which Copermann and CBI were
convicted, 18 U S.C. S 641, states:

Whoever enbezzles, steals, purloins, or knowi ngly converts to his
use or the use of another, or wi thout authority, sells, conveys or

di sposes of any record, voucher, noney, or thing of value of the
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In reviewing the trial court record, it is apparent that the
extent and nature of Copemann's crimnal m sdeeds were
somewhat blunted by the fact that Kmart could not ask
Copermann about the anobunt of noney stolen or the

| engths to which Copenann went to m sappropriate these
funds. Thus, were we acting as the trial court in the case
at bar, we likely would have admitted sonme of this
addi ti onal evidence. However, it was well within the District
Court's discretion to reach the conclusion it did, as that
deci sion was certainly rational and consistent with the
terms of Rules 403 and 611. The chief probative force of the
guilty pleas was the fact that Copemann and CB

committed crinmes of dishonesty, and this evidence cane

out during trial. Filling in the details surrounding these
crimes woul d doubtl ess have taken a fair bit of trial tinme,
and woul d have been cunul ative insofar as doing so would
only result in proving the same points--i.e., that Copenann
has a character for being untruthful and his expert

opi ni ons shoul d not be believed. The District Judge, having
presi ded over the crinmnal case, was famliar with the
conplexity of the facts vel non surroundi ng these crines,
and likely had a better sense than we do of what this line
of inquiry would have entail ed.

We give "substantial deference" to evidentiary rulings

under Rule 403 and other simlarly discretionary

evidentiary rules. Hurley v. Atlantic City Police Dep't, 174
F.3d 95, 110 (3d Cir. 1999), cert. denied, 120 S. Ct. 786
(2000). Abiding by this standard, we hold that the District
Court did not abuse its discretion under Rules 403 and 611
in permtting Knmart to questi on Copenmann only about the
United States Code section of the crinme to which he and

United States or of any departnent or agency thereof, or any
property made or being nade under contract for the United States
or any departnment or agency thereof

[s]hall be fined under this title or inprisoned not nore than ten
years, or both; but if the value of such property does not exceed the
sum of $1,000, he shall be fined under this title or inprisoned not
nore than one year, or both.
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CBl entered guilty pleas, as well as the el enments of that
of fense.11 We note that during the retrial of the danmmges
i ssue on remand, Kmart is free to try to pursue its nore
expanded line of inquiry, and the District Court is
conconmitantly free to forbid such questions for the sane
reasons it did so before.

V. The Evidentiary |Issues Relating to
Pettingill's Testinony

Pettingill, an economi st, testified on Elcock's behalf
regardi ng her econonic | osses. He prepared an econom c
damages nmodel that relied on several enpirica

assunpti ons about the extent of Elcock's injuries, her
earni ng capacity before and after the accident, and her life
expectancy. Kmart chal | enged each of these assunptions

before the District Court, and rai ses those objections again
on appeal. Kmart, in essence, argues that Pettingill inflated
each of these figures in rendering his expert opinion, and in
doi ng so, rested his damages opinion on assunptions

whol Iy lacking foundation in the record. We review the
District Court's decision to admit Pettingill's testinony for
abuse of discretion.

11. Judge Garth does not agree with the majority of the panel that the
District Court properly exercised its discretion in limting Kmart's cross-
exam nation of Copemann. Copermann had pled guilty to violating 18

U S.C. S 641 (rescribed in the margin at footnote 10). The extent of
Copemann's crinme was found to be $331,513. Kmart was prevented from
bringing this fact to the attention of the jury when it cross-exan ned
Copermann. Nor coul d Kmart exam ne Copemann about the conveyance

and the disposal of those nobneys, all of which was acconplished wi thout
authority.

As the majority acknow edges, the facts underlying a plea are nore
probative of untruthfulness than nmerely a recitation of a violation of a
United States Code section or a recitation of the particular crinme's

el ements. While Judge Garth agrees that the District Court is entitled to
def erence when it exercises its discretion, he is of the viewthat, in this
i nstance, the District Court abused its discretion by restricting the
cross-exani nati on of Copermann to the extent that it did. He would so

hol d.
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A

We have held that "[a]lthough mat hematical exactness is

not required, [expert] testinony of post-injury earning
capacity nust be based upon the proper factua

foundation." Benjanmin v. Peter's Farm Condonmi ni um Omers
Ass'n., 820 F.2d 640, 643 (3d Cir. 1987). Put another way,
an "expert's testinony [regarding future earnings |oss] nust
be acconpani ed by a sufficient factual foundation before it
can be submitted to the jury." Gunbs v. Internationa
Harvester, Inc., 718 F.2d 88, 98 (3d Cir. 1983). In both
Benj am n and Gunbs, we held that an expert's lost future
earni ngs opi nion was too speculative to be presented to the
jury. In Benjamin, the expert relied solely on the plaintiff
personal assessnent of his ability to re-enter the work force
in assum ng that the injured plaintiff would make only
$10,000 a year as a result of the injuries he sustained. 820
F.2d at 642-43. W held that this assunption, absent
"sufficient factual predicates,” id. at 642, was a "castle
made of sand," id. at 643 (internal quotation marks
omtted). In so doing, we set aside a jury verdict for the
plaintiff, because the district court failed to exclude the
expert opinion that relied on this flawed assunption. See
id.

S

In Gunmbs, we held similarly. The expert in Gunbs

"calculated the plaintiff 's future earnings |oss based on
plaintiff 's remaining |ife expectancy of eighteen years rather
than plaintiff 's remaining work-1ife expectancy of seven and
one-half years." 718 F.2d at 98. The expert al so assuned
that, but for his accident, the plaintiff would in the future
earn twi ce his average annual incone for the four years
precedi ng the accident, as well as receive "$1700 i n annua
fringe benefits even though there was no evi dence that the
plaintiff had ever received fringe benefits in the past." Id.
Reversi ng on other grounds, we stated that, on remand, the
expert could not include these assunptions in his

testimony before the jury, unless the assunptions were
"acconpani ed by a sufficient factual foundation. . . ." Id.12

12. Ot her Courts of Appeals have simlarly excluded expert opinions not
grounded in the facts of a case. See, e.g., Quinones-Pacheco v. Anerican
Airlines, Inc., 979 F.2d 1, 6 (1st Cir. 1992) ("Because [the expert's]
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B

Turning to the facts of this case, we nust exam ne the

di sputed assunptions that Pettingill used in arriving at his

| ost economic opportunities opinion. Pettingill testified that,
in preparing his econom ¢ damages nodel on El cock's

behal f, he had received a copy of Copenmann's report, which
presumably described Elcock as either 50 to 60 or 50 to 75

percent di sabl ed. Nonethel ess, Pettingill assuned that
El cock was 100 percent disabled when arriving at his
opinion. Pettingill also testified that he was fanmliar with

El cock's past earnings, which were relatively neager.

El cock' s husband had testified that she worked fourteen
hours a day as a Mary Kay representative, and the record
shows that she earned $5,774 in 1995 (before the injury)

and $1,070 in 1996 (after the injury). Pettingill neverthel ess
assunmed, in rendering his opinion, that Elcock would have
made $6 an hour, working 40 hours a week. Thosefigures
indicate that Pettingill presunmed that Elcock would have
made a $12,480 a year but for her 100 percent disability,
nore than twice her pre-injury earnings. Pettingill also did
not di scount for the $1,070 that Elcock was still able to
earn even with her injury. Mreover, although Pettingill at
one point did suggest that the jury could discount from his
100 percent disability figure so as to take account of the
possibility that Elcock was not conpletely disabled,
Pettingill persisted in enploying the 100 percentfigure.

As did the experts' assunptions in Benjam n and Gunbs,
Pettingill's assunptions in the instant case |ack foundation
in the record. Though in suppl enmental post-appellate ora
argunment briefing El cock has pointed out the fact that in
the past she had worked, inter alia, as a pastry chef and a
baker meking nore than $9 an hour, the underlying data

anal ysis was predi cated on an assunption not supported by the record--
the assunption that [the plaintiff] suffered froma pernmanent, tota
disability--the district court did not err in excluding the proffer.");
Air Crash Disaster at New Orleans, La., 795 F.2d 1230, 1233 (5th Cir
1986) ("We find the economist's “opinion' that the collective |oss of

i nheritance for the three children was $1, 778,873 to be conpletely
airborn[e], premsed as it was on assunptions wi thout basis in the rea
world of [the decedents].").
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supporting these assertions was not part of the trial record.
Rat her, Elcock failed to adduce evidence at trial (or at any
time before the District Court) laying a foundation for the
fact that she could have obtained enpl oynent at those

wages in the Virgin Islands before her injuries. Thus, the
assunption that Elcock could have earned over $12,000 a

year when she had only nmade $5,774 in the year of her

i njury should have been excluded for |ack of foundation

The sane can be said of Pettingill's failure to take into
account the fact that Elcock continued to earn nbney as a

Mary Kay sal esperson after her injury. According to

El cock's tax records, she earned $1,070 in 1996, the year
after her slip and fall. Pettingill ignored these nore concrete
nunbers rooted in the record, which suggest that El cock

was not conpletely disabled, in favor of his arbitrary 100
percent disability figure. He made simlarly questionable
assunpti ons about El cock's life expectancy. |In constructing
hi s damages nodel, Pettingill assuned that Elcock would

live and work to the average retirenment age expected of
African American females. He did not adjust this estinmate

to reflect the fact that El cock's own expert, Payne, testified
that El cock's poorly controlled diabetes could cut her life
span- - and perhaps her working life--short. Ignoring "the

real world of " Carnelita Elcock renders Pettingill's opinion
i nadmi ssi bl e.
In sum we believe that Pettingill's econom ¢ damages

nodel relied on several enpirical assunptions that were

not supported by the record. Although Pettingill suggested

to the jury that it might discount the 100 percent disability
figure that he plugged into his econonm c nodel, this
suggestion is not sufficient to change the result. In the
absence of clearer instructions or enphasis by the witness

or the court, ajury is likely to adopt the grossfigure
advanced by a witness who has been presented as an

expert. Accordingly, the District Court abused its discretion
in admtting Pettingill's nodel as evidence. Cf. Benjamnn,
820 F.2d at 643; Gunbs, 718 F.2d at 98. 13

(Text continued on page 35)

13. Interestingly, though the foundation requirenment for expert testinony
is well developed in the case |law and in the experience of trial |awers
and judges, neither our opinions in Gunmbs and Benjanin nor the
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evi dence treati ses thensel ves expressly ground this requirenment in one

of the Federal Rules of Evidence or in the legislative history or advisory
committee notes acconpanying the Rules. Like the case law and tria
practi ce governing cross-exam nation for bias, see United States v. Abel
469 U.S. 45, 49 (1984), the foundation requirement is a rule of evidence
that can only be found in the interstitial gaps among the federal rules.

In these terns, Article VII would likely be the best source for the rule,
as it governs and is titled "Opinions and Expert Testinony." Rules 702
and 703 bear on foundation analysis, but neither Rule addresses it in
explicit terms; nor do the advisory conmttee notes acconpanyi ng the

Rul es. Nonet hel ess, a lost future earnings expert who renders an opinion
about a plaintiff 's future econom ¢ harm based on economi ¢

assunptions not present in the plaintiff 's case cannot be said to "assist
the trier of fact," as Rule 702 requires. This type of an opinion m sl eads
the fact-finder and arguably does not conply with the "fit" requirenent

of that Rule. See supra Section Il.A (discussing this requirement); see
also 2 Stephen A. Saltzburg, Mchael M Martin & Daniel J. Capra

Federal Rul es of Evidence Manual 1272-75 (7th ed. 1998) (detailing Rule
702 and collecting cases in which courts have excluded expert testinony
from econom sts because their damages nodels did notfit with the facts

i n evidence).

Rul e 703 enbodies a simlar requirenment, which does not clearly set
forth the foundation rule used in Gunmbs and Benjani n, but which does
bear on the analysis inhering in those cases. Rule 703, titled "Bases of
Opi nion Testinmony by Experts," provides that

[t]he facts or data in the particular case upon which an expert bases
an opinion or inference may be those perceived by or nade known

to the expert at or before the hearing. If of a type reasonably relied
upon by experts in the particular field in form ng opinions or

i nferences upon the subject, the facts or data need not be

adnmi ssible in evidence.

While these limtations and the notes acconpanyi ng them do not

specifically address the exclusion of expert testinony based on
assunptions |lacking a foundation in the record, it is not a stretch from
the requirenment that other "experts in the particular field' would
"reasonably rel[y]" on such data in"form ng opinions . . . on the subject,”
id., to suggest that an expert should not depend on fictional or random
data when rendering an opi nion about the quantum of econonic harm

in a particular plaintiff 's case. Cf. Saltzburg, supra, at 1397-99

(di scussing Rule 703 and coll ecting cases in which courts have excl uded
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VI. The Jury's Award

Kmart chal l enges the jury's $650,000 damage award on

two grounds. First, Kmart contends that Elcock failed to
adduce evi dence sufficient to support a jury'sfinding that
her slip and fall caused her permanent injuries. Second,
Kmart argues that both the econonm ¢ and non-econom c

awar ds were excessive and should be rem tted.

A

In asserting that Elcock failed to establish causation with
respect to her permanent injuries, Kmart points primrily
to inconsistencies in the testinony of Payne, who was

El cock's principal witness on permanence, concerning the

| ocation of trigger points. On direct exam nation, Payne
testified that, as a result of her fall, Elcock suffered
permanent injuries to her back and | egs, including trigger
points in the gluteus maximus that caused pain to radi ate

expert testinmony because the experts unreasonably relied on underlying
data that was too specul ative or not introduced into evidence). |Indeed,
the very title of Rule 703 supports its applicability to foundation
general ly.

Undergirding for Gunbs's and Benjam n 's foundation rule can also be

found in Article IV of the Rules of Evidence. Rule 402 sets forth a liberal
admi ssibility standard for "[a]ll relevant evidence," defined in Rule 401 as
"evi dence having any tendency" to nake "nore probable or |ess probable”

the existence "of any fact that is of consequence to the deternination of
the action." Under this framework, an econonist's testinony concerning

a reliable nethod for assessing future economic | osses can be deened

rel evant only insofar as a jury can usefully apply that methodol ogy to the
specific facts of a particular plaintiff 's case. Myreover, Rule 403 grants
to the district court the discretion to exclude relevant evidence "if its
probative value is substantially outweighed by the danger of unfair

prej udi ce, confusion of the issues, or misleading the jury." Gven the
realities of litigation, the opinion of a witness inpressed by the court
with the | abel of "expert" nmay carry a great deal of weight with a lay jury,
particularly in matters as conplex as |ost future earnings assessnents.
Permtting such a witness to offer an opinion unsupported by a sufficient
factual foundation would significantly increase the risk of m sleading the
jury and confusing the issues, the very dangers agai nst which Rule 403

def ends.
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to her right knee. On cross exam nation, Kmart inpeached
Payne's testinony by forcing her to adnmit that, according to
the leading treatise on the subject, pain caused by trigger
points in the gluteus maximus woul d not travel below the

t hi gh. Payne acknow edged that her original diagnhosis was

nm st aken, but responded by clarifying that Elcock's trigger
points were in fact situated on the dividing |line between the
gl ut eus maxi mus and gl uteus nedi us nuscles. Parsing this
testi mony, Kmart contends that Payne has not offered an

opi nion as to causation based on the revised trigger point

pl acenent, and therefore, that Elcock has failed to produce
sufficient evidence to support a conclusion that her slip
and fall caused her permanent injuries.

However, Kmart has ignored the fact that Payne testified
on redirect exam nation that her m splacenent of trigger
points did not affect either her opinion regarding the

per manence of Elcock's injuries or her conclusion that

El cock's slip and fall at Kmart caused those harms. Thus,
while Kmart's cross exam nation may have poked sone

hol es in Payne's trigger point diagnosis, Payne did reaffirm
her opinion as to the permanence and cause of Elcock's
injuries. In making its determination as to causation, the
jury apparently credited Payne's testinony, as it was
entitled to do. We will not disturb that conclusion.

B

Kmart al so argues that both the econom c el enent of the
jury's damage award, which includes a recovery for |ost
earni ngs and | ost earning capacity, and the non-econonic
conmponent, which includes a recovery for pain and
suffering, were excessive and shoul d have been remtted.
We need not reach Kmart's remttitur argument, however,
as we remand for a new trial on the issue of danmges. CQur
di scussion of the defects in Copemann's and Pettingill's
testimony sufficiently denmonstrates the need for a retrial of
econoni ¢ danages. \Wether the new trial on remand mnust

al so extend to the non-econonic portion of the jury's
damage verdict presents a closer question.

A partial newtrial "may not properly be resorted to
unless it clearly appears that the issue to be retried is so
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di stinct and separable fromthe others that a trial of it

al one may be had without injustice." Vizzini v. Ford Mdtor
Co., 569 F.2d 745, 760 (3d Cir. 1977) (quoting Gasoline
Prods. Co., Inc. v. Champlin Refining Co., 283 U S. 494, 500
(1931)). The grant of a partial newtrial is appropriate "only
in those cases where it is plain that the error which has
crept into one elenent of the verdict did not in any way
affect the determ nation of any other issue." Romer v.

Bal dwi n, 317 F.2d 919, 922-23 (3d Cir. 1963) (citation and
quotation marks onmtted). Having | ooked at the manner in

whi ch evi dence of Elcock's danages was presented at trial

we nust acknow edge the possibility that the jury did not
keep the award of non-economn ¢ danmages distinct and

separate fromthe award of econoni c danmages.

For instance, at trial, Copemann offered not only an

opinion as to Elcock's vocational disability, the basis of her
recovery for |ost earnings and | ost earning capacity, but

also testified about the extent of Elcock's psychol ogical and
physical injuries, a principal factor in her pain and
suffering award. In Iight of Copemann's testinony, the jury
may have considered it appropriate to base its pain and
suffering award in part on evidence of Elcock's |ost earning
capacity. There are other possible areas of overlap. Both

Copermann and Pettingill opined that Elcock was
substantially, if not conpletely, inpaired in her ability to
work. Pettingill's |ost earnings nodel assumed that Elcock

was 100 percent disabled, and Copemann specifically noted
that, follow ng her injury, Elcock was no longerfit for the
one job for which she was qualified. Fromthese opinions of
conplete disability, the jury nay have inferred that Elcock
suffered a significant loss in her enjoynent of life, and

i ncreased her non-econoni ¢ damage award accordingly.

Because we cannot confidently conclude that theflaws in

El cock's evidence of econom ¢ damages did not affect the
jury's determ nati on of her non-econom ¢ damages, the
general presunption against partial new trials recognized in
Vi zzini and Roner gui des our decision. W therefore hold
that a new trial nust be had on the entire danage issue. 14

14. Gven the fact that Kmart has conceded its liability, the new trial on
remand need not include the liability issue.
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VI1. Concl usion

For the foregoing reasons, the judgnment of the District
Court will be affirmed in part and reversed in part, and the
case remanded for a new trial on the issue of danmges.
Parties to bear their own costs.

A True Copy:
Test e:

Clerk of the United States Court of Appeals
for the Third Circuit
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