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STATE OF INDIANA ) IN THE ST. JOSEPH SUPERIOR @ S
1SS: y

ST. JOSEPH COUNTY } CAUSE NO. 71D04-0305-CT-00116

DALENO F. ANGLIN and
MARGIE ERWIN,

Plaintiffs,

)
)
)
)
)
v )
)
PHYLLIS L. REED, )

)

)

Defendant.

MOTION TO SET MATTER FOR HEARING PURSUANT TO RULE 702(B) OF THE INDIANA
RULES OF EVIDENCE TO DETERMINE THE VALIDITY OF THE DATA UPON WHICH
PLAINTIFF'S EXPERT RELIES IN RENDERING HIS OPINION, AND TO LIMIT PLAINTIFF'S
EXPERT'S TESTIMONY BECAUSE OF LACK OF QUALIFICATIONS AS AN EXPERT

COMES NOW Defendant, Phyllis Reed, by and through counsel, David A.
Wilson of KOPKA, PINKUS & DOLIN, P.C., and pursuant to Trial Rule 43 and Rule
702 of the of the Indiana Rules of Evidence, respectfully requests a hearing prior
to trial, to determine the scientific vglidity of the data upon which Plaintiff's
Expert, Robert Barkhaus, relies in rendering portions of his opinipn, and fo bar Dr.
Barkhaus testimony regarding future wage and benefit loss, and files this Motion
in advance of trial for the Court to consider the matter.

standard for Admissibility of Expert Testimony

indiana Rule of Evidence 702 allows for the presentation of expert
testimony by a witness qualified as an expert by his “knowledge, skill,
experience, training, or education,” if scienfific, fechnical or other specialized

knowledge will assist the trier of fact fo understand the evidence or determine a



fact in issue.” LR.E. 702(a). The same rule provides that “Expert scientific

testimony is admissible only if the court is satisfied that the scientific principles

upon which the expert testimony rests are reliable.” IL.R.E. 702(b); Ollis v. Knecht,
751 N.E.2d 825 {Ind. Ct.App. 2001}. The Indiana Court of Appeals has held in

Hotinager v. True Green Corp., 665 N.E.2d 593, {ind. Cl.App. 1996), that any

scientific opinion admissible under Evidence Rule 702 must be supported by
scientific validity or method and not simply based upon “subjective belief or
unsupported spéculaﬁon”. Id.

The trial court is considered the gatekeeper for expert opinion evidence.

Clark v. Spore, 777 N.E2d 1166, 1170 (Ind. Ct.App. 2002); Doe v. Shults-Lewis

Child & Family Services, Inc., 718 N.E.2d 738, 750 (Ind. 1999). To fulfill this function,

the trial court is enfrusted with the discretion fo rule on the admissibility of expert
opinion evidence. Doe, 718 N.E.2d at 750. The proponent of such expert

testimony must establish that the evidence to be given by the expert is both

reliable and relevant. Hottinger v. True Green Corp., 665 N.E.2d 593 {Ind. Ct.

App. 1996).

In Harrison v. State, 644 N.E.2d 1243, 1251 (ind. 1995), the Indiana Supreme

Court made it clear that expert scientific testimony is no longer admissible in
indiana unless the court is satisfied that the scientific principles upon which the
testimony rests are reliable. This requirement is imposed on all scientific
evidence, regardless of whether the underlying principles are based on novel

science or rooted in established principles. When a court is faced with a proffer



of expert scientific testimony, the court may take judicial notice of the reliability
of the underlying scientific principles, if it is not subject to reasonable dispute. In
the absence of judicial notice, the proponent must provide sufficient foundation
to convince the tial court that the relevant scienfific principles are refiable.
Robert Barkhaus, Ph.D.,! has rendered opinions on behalf of the Plainfiff in
the present moﬁef, and which are subject to the pebnding motions. Specifically,
Dr. Barkhaus has opined that "According to the New Worklife Expectancy
Tables, 2002, pr!ished by Vocational Econometrics, Inc., {(hereinafter the VEl
tables) ... Mr. Anglin . .. would have a normal worklife expectancy of 24.7
years."2 (The report of Dr. Barkhaus is attached as Exhibit A.) Consistent with

the Court's “gatekeeper” function, as provided by Daubert v. Merrell Dow

Pharmaceuticals, Inc., 509 U.S. 579, 589 (1993); Sears v. Roebuck and Co. v.

Manuilov, 742 N.E.2d.453 (Ind. 2001); Steward v. State of Indiana, 652 N.E.2d {Ind.
1995), Defendant respectfully requests the Court schedule a hearing pursuant fo
Rule 702(B) of the Indiana Rules of Evidence to determine bo’rh the scientific
reliability of the tables upon which Dr. Barkaus relies, and tfo determine the

admissibility of Dr. Barkhaus’ opinions as to future wage loss.

1 1t should be noted that while Roger Barkhaus has a Ph.D., his doctorate was in philosophy. The
expertise in the present matter stems from his training as a Certified Rehabilitation Counselor. A
copy of Dr. Barkhaus' curriculum vitae is provided herewith as Exhibit A.

2 Plaintiff has not supplemented responses to Defendant's discovery seeking, infer alia, any
publications or freatise upon which Plaintiff's expert refies in reaching his conclusions. The parfies
are attempting to resolve this dispute prior to a separate Motion in Limine on the issue based
upon failure fo supplement discovery with regard to expert witnesses, which duty is absolute.
Johnson V. Blankenship, 679 N.E.2d 505, 508-09 {Ind. Ct. App 1997}; Lucas v. Dorsey, 609 N.E.2d
1191 (ind. Ct.App. 1993); 2A Harvey, Indiana Practice - Rules of Procedure Annotated, 26.27 (3¢

Ed. 2000).




A. The Publications Upon Which Dr. Barkhaus' Relies Are Not Scientifically
Valid, And Therefore, His Opinions Regarding Disability Should Be Barred.

Dr. Barkhaus opined that Plaintiff had a normal work life of 24.7 years, he
relied upon the VEIl tables. However, the VEl tables, when applied to individuals
to determine disability, “are invalid and unreliable for use in forensic
economics.” Gary Skoog, et al., Disability and the New Worklife Expecfancy
Tables from Occupational Econometrics, 1998, A Critical Analysis, Vol. 12, No. 3
Journal of Forensic Economics, Volume (Fall 1999) at 251. (A copy of the Article
is attached herewith as Exhibit C.} The focus of the article was o examine the
VVEI tables and the underlying data used to construct the tables in light of the

requirements provided by Daubert v. Merrell Dow_Pharmaceuticals, 509 U.S.

579(1993) and Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999) governing

reliability of expert testimony. Id. at 239.

Initially, the authors of the only favorable comments of the VEIl tables were
written by people associated by Vocational Econometrics, Inc., and only in
response to criticisms of the Tables. Disability and the New Worklife Expectancy
Tables_at 240. (There is no mention, however, of any “peer review" approving
the validity or reliability of the tables, or the underlying data used fo compile the
tables. The Tables principally rely upon the Current Population Survey of the
United States Census Bureau to arrive at four categories of disability, into which
a person may be categorized as disabled.  As the arficle mentions, even an
economist with the U.S. Bureau of Labor Stafistics, Harvey Hamel, crificized the

use of the CPS Tables for disability research. Id. at 242. Some of the criticisms of



the use of the CPS data are that the methodology used to compile the tables
from the CPS tables make inappropriate assumptions from the data. Id. at 243.

After analyzing the inappropriate use of the data by Vocational
Econometrics, Inc., the authors conclude that the monthly and annual March
Current Population Survey supplement are inappropriate mechanisms for
_identifying disabled individual or categories of disability. Id. at 251. Accordingly,
the Tables, when applied to individuals, are invalid and unreliable for use in
forensic econorhics. Id. Interestingly, the authors noted that the tables and
use of.The data has been the subject of "major criticisms” by representatives of
the Social Security Administration, the US. Department of Labor and
Department of Commerce. |d. Further, econometric testing of the Table's
databases confirmed objections to the Tables, and invalidated with respect to
the Tables' categorizations of “'not severely disabled’ males.” |d. at 252.

The use of the VEI tables was also an issue in the matter of Bowman v.

Dombrowski & Holmes, Inc., Cause No. 45D02-0011-CT-187, in which this writer

took the deposition of Plaintiff's expert, James Bernard, Ph.D.3 (A copy of the
deposition is attached herewith as Exhibit D.) Dr. Barnard is an associate
professor of economics at Valparaiso University since 1968. (Bernard Deposition,
p3, lines 6 - 10). Dr. Bernard rendered an opinion regarding the present cash

value of loss for Mr. Bowman, and relied upon the VEI tables in arriving at his

3 Although the deposition of Dr. Bemard in another case is not admissible in this case pursuant to
T.R 32({A), it is admissible as a substifute affidavit. LK.I. Holdings, Inc. v. Tyner, 658 N.E2d. 111, 117
(Ind. Ct.App. 1995); see also Microsoft Corp. v. Yery Competitive Computer Products, Corp. 671
F.Supp. 1250 (N.D.Cal.1987).







of the tendered expert, and that, before such expert testimony is presented fo

the jury, the court must rule that the witness is qualified as a matter of law to give
expert festimony on the subject matter on which he is expected to festify.

Harrison v. State, 665 N.E.2d 1243 {Ind. 1993}). Dr. Barkhaus further rendered the

opinion that Mr. Anglin will suffer future lost income and benefits in the amount
of $735,622. (See opinion of Dr. Barkhaus, a copy of which is attached herewith
as Exhibit B.)

Economicé is "the science that deals with the production, distribution, and
consumption of wealth, and with the various related problems of labor, finance,

taxation, etc.” Qllis v. Knecht, 751 N.E.2d 825, 827 (Ind. Ct.App. 2001).

When an economist estimates the loss of income caused by a
person's untimely death or injury, he must estimate how much the
decedent's income would have grown over the years remaining
until she was statistically likely to have retired or o have died. See
HENRY N. BUTLER, ECONOMIC ANALYSIS FOR LAWYERS 188-208
(1998).  Then the economist must discount that income to ifs
present value. Id.

Ollis, 751 N.E.2d at 830 (emphasis added). In personal injury litigafion, it is the
role of the economist of calculating the present case value of a future stream of
payments (such as future wage loss.) Everett G. Dillman, Pd., D., Personal Injury
Evolu_aﬁon, The Role of the Economist: An Overview, Approaches to Estimafing
Lost Earnings, Strategies for the Rehabilitation Consultant (Published for Dallas
Seminar, 2001.) While the role of the vocational rehabilitation expert is, inter alia

to determine the amount of future wage loss, it is the role of an economist to

reduce that amount to present cash value. Michael L. Blankenship. The Role of

1l



the Vocational Expert, How to Evaluate and Settle Personal Injury Claims in
Indiana {PESI 1990} .4

in Ollis, Terrance Parks, Ph.D., a Professor of Economics with Indiana State
University, was retained to testify as to loss of earnings of the plainfiff's decedent.
Defendant at trial objected, arguing that the method of reducing the future
wage loss to present cash value did not meet the requirements of Rule 702(B)
governing reliability of scientific evidence. Specifically, dr. Parks proposed using
a *mirror-approach” to reducing the future wage loss to present cash value. Id.
at 830. During a hearing pursuant to Rule 702(B), Dr. parks was unable to identify
a peerreviewed publication which supported use of the approach.d. Dr.
Parks' testimony was then barred at trial. |d. af 831.

The Court of Appeals held that “the frial court did not abuse its discretion
when it decided that the evidence at the 702(b) hearing did not demonstrafe
that Dr. Parks' testimony was based on reliable scientific methodology.” Id. The
Court reasoned that “infroduction of evidence with an unknown probative
value regarding the only issue to be decided by the jury could be prejudicial fo
the opposing party and could cause confusion amongst the jury by giving them
extraneous information to consider.” Id. The decision of the ftrial court to
exclude the Tes’rirﬁony of Dr. Parks was therefore affirmed under Rule 403.

It should be noted that in Ollis Dr. Parks was an economist, whose opinions

¢+ Mr. Blankenship further testified to this distinction in the matter of Kegarise v. Weida,
Pulaski Circuit Court, 66C01-0301-PL-0001, under cross-examination by this writer, on
March 10, 2004.
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were excluded because the opinion did not meet the test for scientific reliability.
In the present matter, review of Dr. Barkhaus'’ résumé reveals that he received a
Doctor of Philosophy in 1974, with a major in counseling and personal services.
He has also received certifications as a vocational career counselor.  However,
his résumé is bereft of any fraining, education, or experience in economics.
That is, he is not qualified to render opinions as fo the present cash value of any
alleged future wage loss.

Unless cmd until Dr. Barkhaus demonstrates his qudlifications under Rule

702 to reduce the alleged future wage loss to present cash value, his only
testimony would be limited to future wage loss. However, permitting this
testimony would tend to confuse the jury, or mislead the issues. Specifically, the
jury might infer that the plaintiff would be entitled to the value of the future
wage loss, which is an incorrect statement of indiana law. Ollis, 751 N.E.2d at
830. That is, future cash value must be reduced to present cash value to
recover income lost from an injury. Ollis, 751 N.E.2d at 830. in fact, lacking a
degree or training in economics, Dr. Barkhaus is not even qudlified to testify as to
the validity of the VEI Worklife Expectancy Tables.
Conclusion

Defendant requests that this matter be scheduled for a hearing pursuant
to Rule 702 to first determine whether the principles upon which Dr. Barkhaus
relies are scientifically valid. Specifically, the VEI Tables upon which Dr. Barkhaus

relies and bases his opinion have been shown herein, to be invalid, or minimally,

i1l



raises the question of the scienfific validity. It is the burden of the plaintiff under
Rule 702 to show that the principles upon which the expert relies are valid, and
plaintiff's expert is not even trained in the field of economics.

Further, Defendant requests that Plaintiff demonstrate Dr. Barkaus’
quadlification, if any, to reduce the alleged future loss of wages and benefits to
present cash value, or altemnatively, exclude the testimony of future wage loss,
pursuant fo Rule 403 of the Indiana Rules of Evidence.
Respecifully submitted,
David A. Wilson (#19629-64)
227 South Main Street, Suite 200
South Bend, Indiana 46601
Telephone: (574) 288-3270

Fax: (574) 288-3280
Attorney for Defendant Phyllis L. Reed

CERTIFICATE OF SERVICE

The undersigned certifies that a true, accurate and complete copy of the
foregoing document was sent by regular United States mail, postage prepaid,
on this [zl day of May, 2004 to the following: )

Franklin Julian

The Sweeney Law Firm
53779 Generations Drive
South Bend, IN 46635
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