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JO/am
IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF ILLINOIS

MATTHEW R. BERNHARD, )
)
Plaintiff, )
V. ) 06 CV 1799
) Judge Virginia Kendall
RICHARD D. BORK, )
TRANSCONTINENTAL SYSTEMS, INC., )
COUSINS TRUCKING, )
)
Defendants.

DEFENDANTS’ MOTION IN LIMINE #14
TO STRIKE AND PRECLUDE OPINIONS AND TESTIMONY OF PLAINTIFE’S
RETAINED EXPERTS. DAVID S. GIBSON & RONALD MISSUN OF
VOCATIONAL ECONOMICS, INC.

Now Come the Defendants, RICHARD D. BORK, TRANS CONTINENTAL
SYSTEMS, INC., and COUSINO TRUCKING, INC., by their attorneys, CHILTON
YAMBERT PORTER & YOUNG LLP and as for their Motion in Limine to Strike and
Preclude Opinions and Testimony of Plaintiff’s Retained Experts, David S. Gibson and
Ronald Missun of Vocational Economics, Inc., state as follows:

I. INTRODUCTION

Plaintiff, MATHEW BERNHARD, (“Plaintiff”) has disclosed David Gibson,
M.B.A., CP.A., (“Gibson”) and Ronald Missun, PhD (“Missun”) both of Vocational
Economics, Inc. as “retained experts™ to opine on issues including the alleged loss of earning
capacity sustained by plaintiff. See Gibson and Missun’s report attached hereto as Ex. A.

Gibson and Missun conclude that the loss of earnings capacity sustained by plaintiffis in a
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range of $832,187 to $887,726. Their prediction is based on the assumption that plaintiff’s
alleged diagnosis of Post Traumatic Stress Disorder (“PTSD”) renders him “cognitively
disabled” under criteria established by the U.S. Census Bureau. The definition of “cognitive
disability” as derived from the U.S. Census bureau is difficulty learning, remembering or
concentrating because of a physical, mental, or emotional condition lasting 6 months or
more.  However, neither Gibson nor Missun is a medical doctor, psychologist, or
psychiatrist. The record in this case is devoid of evidence that plaintiff has had difficulty
learning, remembering or concentrating for more than 6 months. Accordingly, Gibson and
Missun do not base their model upon reliable facts. Moreover, their model is unreliable
because it cannot accurately predict the earning capacity of persons with PTSD as opposed to
other psychiatric conditions.
IL. STANDARD GOVERNING THE ADMISSIBILITY OF EXPERT OPINION
Federal Rule of Evidence 702 governs the admissibility of expert opinion:

If scientific, technical, or other specialized knowledge will assist the

trier of fact to understand the evidence or to determine a fact in

issue, a witness qualified as an expert by knowledge, skill,

experience, training, or education, may testify thereto in the form of

an opinion or otherwise, if (1) the testimony is based upon sufficient

facts or data, (2) the testimony is the product of reliable principles

and methods, and (3) the witness has applied the principles and
methods reliably to the facts of the case.

The trial court plays the role of gatekeeper in excluding unreliable scientific
testimony. Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). Daubert

and its progeny have developed a non-exclusive checklist to be used in assessing the




Case 1:06-cv-01799 Document 123  Filed 09/18/2007 Page 3 of 11

reliability of expert testimony. This list includes, but is not limited to, the following factors:
1) whether the expert’s technique or theory can be or has been objectively tested; 2) whether
the technique or theory has been subject to peer review and publication; 3) the known or
potential rate of error of the technique or theory; 4) the existence and maintenance of
standards and controls; 5) whether the technique or theory has been generally accepted in the
scientific community; 6) whether the expert is proposing to testify about matters growing out
of the research conducted independent of the litigation or whether they have developed their
opinions for the purpose of testifying; 7) whether the expert has unjustifiably extrapolated
from an accepted premise to an unfounded conclusion; 8) whether the expert has adequately
accounted for obvious alternative explanatic;ns; 9) whether the expert is being as careful as
he would be in his regular work; and 10) whether the field of expertise claimed by the expert
is known to reach reliable results for the type of opinion the expert would give. See /d.; FED.
R. EviD. 702 advisory committee’s note (2000 Amendments).

Moreover, if an expert assumes the very fact he is hired to prove, “his testimony is
not helpful to the trier of fact in determining that same fact in issue.” Clark v. Takata
Corporation, 192 F.3d 750 (7th Cir. 1999). It is also well established that expert testimony
as to legal conclusions that will determine the outcome of a case is inadmissible. See In Re
Ocean Bank, 481 F.Supp.2d 892 (N.D. Ill. 2007); Turner v. The Goodyear Tire & Rubber
Co., 2004 U.S. Dist. LEXIS 26962 (N.D. Ill. 2004). Indeed, speculative and unfounded

expert testimony is likely to unfairly prejudice the opposing party, confuse the issues and
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mislead the jury because the jury may have difficulty evaluating it and instead be swayed by

the expert’s credentials. Robb v. Burlington Northern and Santa Fe Ry. Co., 100 F.Supp.2d

867, 874 (N.D. I11. 2000).

III. ARGUMENT

Gibson and Missun’s opinions should be precluded because they assume that plaintiff
meets the “cognitively disabled” criteria when there is no evidence that plaintiff meets this
criterion. Moreover, their methodology is flawed because the statistics upon which they base
their conclusions regarding plaintiff’s probability of future work and future earnings do not
adequately represent the characteristics of persons with PTSD and further do not represent

plaintiff’s work and wage history.

A. Gibson and Missun improperly conclude that Plaintiff is “cognitively
disabled.”

Gibson and Missun cannot show that plaintiff is “cognitively disabled.” Their
assumption that he is improperly assumes a premise that plaintiff must prove, but cannot
objectively prove. Clarkv. Takata Corporation, 192 F.3d 750 (7th Cir. 1999). There are not
sufficient facts or data in this case to reach this conclusion. FED. R. EvID. 702. Gibson and
Missun assume that plaintiff meets the definition of “cognitively disabled” under the U.S.
Census Bureau’s American Community Survey (“ACS”), which identifies such a disability
as having difficulty learning, remembering, or concentrating because of aphysical, mental, or
emotional condition lasting 6 months or more. Ex. A at p. 3. Gibson performed the

vocational assessment part of the analysis of plaintiff and Missun used the vocational
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assessment to project the present value of lost earnings. See Dep. of Gibson, attached as Ex.
B at pp. 32-33.

Gibson and Missun’s models and resulting conclusions are unhelpful because they are
not predicated upon sufficient facts and data. Ex. B at pp. 38-39. Gibson reached the
conclusion that plaintiff meets the criteria of “cognitive disability” upon his review of the
plaintiff’s medical records, including the review of the deposition transcript of plaintiff’s
psychiatrist, Dr. Farid Karimi. Ex. A at p. 2; Ex. B at p. 57. However, Gibson has no
medical training and he is not a psychologist or psychiatrist. Ex. B at 9, 44-45. Missun has
no medical training or training in psychiatry. See Dep. of Missun, attached as Ex. C at p. 8.
Gibson suggests that he is “taking the psychological findings of permanency and saying
here’s what the impact will be on Mr. Bernhard...” Ex. B at 50. He then admits that no
doctor in any of the records he reviewed state that Mr. Bernhard has a “cognitive disability.”
Ex. B at 51.

Additionally, Gibson speculates that a PTSD qualifies as a “cognitive disability”;
however, he concedes that there is no literature in his field (vocational rehabilitation and
economics) that says PTSD is classified as such. Ex. B at 58. Gibson is simply making a
“subjective judgment” as to whether PTSD fits the category of “cognitive disability.” Ex. B
at 58. Gibson is unqualified to do this. His subjective judgment is nothing more unfounded
speculation where he is not a medical doctor, cannot make a medical diagnosis, and where

the actual testimony of plaintiff’s own psychiatrist regarding plaintiff fails to meet the criteria
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This is especially revealed by Gibson’s own assessment of plaintiff. Gibson admits
to interviewing the plaintiff and contemporaneously filling out a questionnaire used to
conduct his vocational assessment, which contained a boxes to check in order to denote a
“cognitive” condition, indicated by reported difficulty with concentration, memory, making
decisions, learning new material, following through on tasks, directions, organizing complex
information, and word finding. Ex. B at40-43, 134. None of these conditions were noted by
Gibson. The boxes were not checked. Accordingly, Gibson’s conclusion that plaintiff meets
the “cognitive disabled” criteria is not even supported by the evidence which he generated

and his opinions should be precluded.

B. Additionally, Gibson and Missun’s methodology is flawed because the
statistics upon which they base their conclusions regarding Plaintiff’s
probability of future work and future earnings do not adequately
represent the characteristics of persons, such as Plaintiff, that may have
PTSD and further do not represent Plaintiff’s actual work and wage

history.

Gibson and Missun admit to the errors in their methodology, which render their
conclusions regarding plaintiff’s probabilities regarding work and income speculative at best.
Even if Gibson and Missun were permitted to speculate that plaintiff matches the criteria of
cognitively disabled, the statistics they use to measure plaintiff’s future probability of
employment and probability of work are derived from statistics reflecting a broad category of
persons simply classified as having a non-severe cognitive disability. Specifically, the data
used by Gibson provides the probabilities of employment for combinations of disability, age,

education and gender. Ex. B at 69-70. The statistics are not reliable in this case because they
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do not reflect an actual subset of persons with conditions and related symptoms (associated
with “PTSD”) that could be actually representative of the plaintiff.

At his deposition, this issue was explored. Gibson admitted that within the range of
“cognitive disability” there are some that are more severely disabled than others. Ex. Batp.
17. However, Gibson concedes that there is no literature that classifies work-life expectancy
in persons with certain types or degrees of cognitive disability. Ex. Bat71. In other words,
assuming PTSD is a cognitive disability, there are no statistics that predict work-life
expectancy of persons with PTSD or depression. Ex. B at 71. The statistics representing the
cognitively disabled lump together people with all types of conditions, including those with
traumatic brain injury and those that are suicidal or obsessive compulsive. Ex. B at 71-73,
84. According to Gibson, there is no way to “scientifically measure” plaintiff’s degree of
disability. Ex. B at 74-75. A priori, there can be no way, using Gibson’s method, to
scientifically measure plaintiff's work-life and employment probabilities. Indeed, Gibson
admits that there is “error” in the application of national statistics regarding work-life
expectancy governing the “cognitively disabled” to the individual plaintiff. Ex. B at85. The
margin of error, Gibson reveals, cannot be -quantiﬁed. Ex. B at 86-87. Measurements of
work-life expectancy of persons with PTSD separately from all other persons with disability
do not exist. Ex. B at 88.

Additionally, Gibson and Missun’s methodology is flawed because they did not

consider plaintiff’s actual pre-injury earnings in predicting future earnings. The wage bases
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they use are derived from the ACS data of high school graduates and persons with Associates
Degree in non-metropolitan Illinois. Ex. B at 65. The wage bases do not come from an
average of plaintiff’s actual earnings in the 5 years preceding the injury. Ex. B at 66. This
further exposes the weakness of Gibson and Missun’s methodology. They do not adequately
represent plaintiff’s work and wage history.

These flaws in Gibson and Missun’s methodology render their analysis in this case
insufficient under Rule 702. Their conclusions cannot be objectively verified, rely upon
improper assumptions, and contain analytical gaps that unfairly prejudice and which will
confuse and mislead the jury. It is curious that Gibson and Missun’s company, Vocational
Economics, Inc., exists for the sole purpose of providing expert analysis and testimony. EX.
Batp. 19. Indeed, 99.9% of their work is devoted to forensic analysis and testimony. Ex. B
at p. 19. One cannot say that Gibson is proposing to testify about matters growing out of
research conducted independent of the litigation. He and Missun have developed their
opinions for the purpose of testifying, which further enhances their failure to abide by Rule
702. Their testimony and opinions must be precluded.

IV. CONCLUSION

For each of the foregoing reasons Gibson and Missun’s opinions should be stricken
and precluded from this case for failure to comply with FED. R. EvID. 702.
WHEREFORE, Defendants, pray that this Court grant their Motion in Limine to

strike and preclude the evidence and testimony of David Gibson and Ronald Missun, and in
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the alternative request that the Court limit his opinions in such a manner as to ensure

Plaintiff’s compliance with Rule 702.

Date: September 18, 2007

Respectfully submitted,

CHILTON YAMBERT PORTER & YOUNG LLP

By: s/ Jason Orleans
- One of Its Attorneys

Steven B. Novy

Jason Orleans

Chilton Yambert Porter & Young LLP
325 W. Washington Street, Suite 200
Waukegan, IL 60085

(847) 625-8200
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JO/am

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

MATTHEW R. BERNHARD, )
)
Plaintiff, )
)
V. ) 06 CV 1799
) Judge Kendall
RICHARD D. BURK, ) Magistrate Schenkier
TRANSCONTINENTAL SYSTEMS, INC., )
COUSINS TRUCKING, )
)
Defendants. )

Certificate of Service

TO: James T. Foley
Hoey & Farina
542 S. Dearborn Street
Suite 200
Chicago, IL 60605

PLEASE TAKE NOTICE that on September 18, 2007, defendants’ motion in limine
#14 to strike and preclude opinions and testimony of plaintiff’s retained experts, David S.
Gibson & Ronald Missun of Vocational Economics, Inc. was sent pursuant to Rule 5 of the
Federal Rules of Civil Procedure by electronic mail to the above listed attorney.

By: s/ Jason Orleans

Steven B. Novy

Jason Orleans
CHILTON YAMBERT PORTER & YOUNG LLP

325 W. Washington Street, Suite 200
Waukegan, IL 60085
(847) 625-8200






