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Now comes the Defendant, Bernard Wright, Jr., by and theounh covnzsl and hereby moves
this Courl in limine, pursuant to Rule 702, 703, and 803 of the Ohio Riies of Bvidence aski cing the
Court to exclude the reports and testimony of AM. Gambos. Suid Moticn is based uport (he
Memcrandum attached horeto and incorporated herein.
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MEMORANDUM

Asthis Court is aware, the Defendant hag previously fifed a motior iz limine on September 2,

2003 sesking to exclude the testimony of AM. Gamboa and his renore. ' his motion and AM,

Gumboa’s testimony was discussed briefly between the partiss and (i ot at the September 2,
2002 settlement conference and pretrial. Tho Motion in Limine wa: £]00 prorlo AM, Gamboa's
trial deposition that occurred on September 4, 2003, A supporting tacmorandam was filed on

Septomber 4, 2003 regarding Dr, Gamboa’s repart and testimony. Inosdor (o clari fy the Defendant’s

position in this regard the Defendant is submitling this memovandun: for the Conr’s consideration,

Rule 702 of the Ohio Rules of Evidenos provides in pertinert paris as follows:

“A wimess may testify as an expert if all the following 2p

by

{c) the witngss’ testimony is based upon reliable seien:ivis, ecvnical
or other specialized Information.”

Rule 703 of the Ohio Rules of Evidence provides in pertinent sori e follows:

“The facts or data in the particulay case upon which an
inference may be those percoived by him or admited i»

» bases an opinjon or
#:¢e at the hearlng”

In this case, A.M. Gamboa propared areport dated February 4,

% and his testimony was
comp:eted for trial on September 4, 2003, The entire rcport is based vion national averages and
statisties from the United States Census Bureau, None of the stititiics have been offered or
introduced into cvidence. Dr, Gamboa relies enlizely upon these nationa) sietizics in his lestimony.
Despite this reliance, Dr. Gamboa never identifies the actual figures and,»r atiatics that ha is relying

upon. Ilis opinions are all based upon hearsay evidence that dows voi 7

0 opy of the excoptions
recogrized in Rule 803 of the Ohio Rules of Evidence. In addition, . <3auLes does not rely upon

datg admitted into evidence as required by Rule 703 of the Ohio Rulus o by dence.
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In any case involving fiture damages, the Plaintifl muost estabiian firnire damages that are
! o

reascnably certain to rosult from the injury. See. Powell v, Mot

(19713, 27 Ohlo App.2d

112, Inthis case Dr. Gamboa projects that the Plaintiff will suszin o fuoes loss of earming capacity

in the range of $681,908 {0 $992,104 as a result of an oeeupatio:n: o3 All of the projections

"

are dorived from the national income averages oftho U.8. Censns Soyean o, Gamboa doposition
&t pages 41-44. None of the projections used by Dr, Gamboa nilize cuse suecific projections that

apply to this Flaintiff or the Plaintiff’s occupation or the Plaintlff s of

sidition. Sce, Gamboa
deposilion at pages 45-49, The wage loss caleulations are not bpacd weor the ovidence and are

speculative. Dy, Gamboa simply uses national incoms averages [or peoyple vathout an occupational

disability and then talces the national income averages for people with s owoupational disability and

computes the loss. The national income averages have no reasonabe

K

hip to the facts of this
case. The national income averages utilized are not case specific. Fou swsinde, Dr, Gambos docs

not wiilize national income averages for people suffering from an ocsupatisnal disability to the

cervical spine. Dr. Gamboa uses a national average that includes all 4l

tegedly disabled people,
repardless of the diaabiﬁty. This is improper.

There i3 no testimony or evidence to indicate that the Plain (i wilt sver suffer a future Wage
logs or disability. Therc is no evidence that he can not work, Dy, Gambos ok zves that the Plainiff

suffers from a work disability based upon what the Plaintiff toid hiz sabout his condition. See,

Gamboa deposition at page 47. Dr. Gamboa theorizes that sinee the Plain

Hegedly suffers from
an oceupational disability, he will suffer a future loss in hig ability 1o carr, baved upon the averages
fror the U.5. Census Burcau, This is total speculation. No medical Doctor lus imstified that he will

suffer 2 diminished ability 1o cum a living, Dr, Gamboa's testirmony 1 o1 hased upon rational

statistics that have no relationship to the facts of this case. In fact, D Aoz admiticd that his
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figures are estimates. See, Gamboa deposition at page 47,

It is important for the Court to recognize that the highes wag s o

T

wure caleulated by Dr,

Gam™hoa represenis an allepod loss of earnine capach should the PieintT allain a Bachelor's
it g cap

Degree.  This, by Dr. Gamboa’s own admission, is apesulat e Plaindiff does not
currently possess a Bachelor's Degree and may never atiain such o diorgs,
Itis believed that the Plainti ff may seek 1o introduce into evidence o woriion of Dr, Gamboa's

testinony, wherein Dr. Gamboa states that the Plaintiffs worl B ox v has been diminished

as a result of an occupational disability, However, the testimorny 70 this #ioisel utilizes pational
averages and not case specific work life expectancy information, Sov, Semboa deposition at page

24-25,

It is the Defendant’s position that the entire testimory of [t ¢ mixos should be exeluded
p ¥

from the evidence based upon Rules 702, 703, and 803 of the Ohip #uleg ol & videnes and because

the testimony is speculative,

i
Lv« 15

WHEREFORE, it is respectfully requested (hat this Motion in & be granted and that
AM. Gamboa, Ji. be excluded from testifying in this case for the reaons sor forth herein,

Respectfully submined,

DRODER & M LER CO. LA,

Attomey for Delen
125 W. Canmai Pz
Cincinnati, Ohio 45
(513)721-1504,
(S13) 721-0330 (Fax)

ikenney@drodermilizioom
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