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HEAD INJURY 

BY DONALD R. VOGENTHALER AND JOHN 
P. TIERNEY 

Although once characterized as a “silent epidemic,” 
the last 10 years has seen a tremendous increase in 
the public’s awareness of the incidence, prevalence, 
and types of disability caused by head injury. Yet, 
while no longer silent or invisible, the epidemic 
continues to be a major cause of death and disability 
in the United States. 

In response several hundred new programs have been 
created to assist in the rehabilitation of the thousands 
who are injured each year. Attorneys are attending 
head injury seminars in increasing numbers, gaining 
essential insight into the often subtle or invisible 
disabilities that often result from the traumatic insult. 
They are learning to use the specialized skills of 
neuropsychologists, neurologists, and 
rehabilitationists in their cases. 

In establishing economic damages, one of the 
essential specialists in any head injury case is the 
vocational expert. This person has the necessary 
background in rehabilitation, labor force 
characteristics, and economics to assess the impact of 
head injury upon the survivor’s capacity to work and 
to earn money. 

Demonstrating work-related economic damages after 
head injury requires that the attorney show how the 
physical, mental, and behavioral deficits interfere 
with vocational pursuits—the individual’s capacity to 
work and earn money. A knowledgeable vocational 
expert will have the conceptual model and empirical 
data necessary to do this job. 

For those persons who have been severely or 
catastrophically injured, the potential for return to the 

competitive labor force is almost always destroyed. 
Those with the best recovery may, through 
substantial effort by vocational rehabilitation 
professionals, be able to work in a sheltered 
workshop or in a supported employment setting 
where they have an on-site job coach. In either case 
they will usually be earning at or below minimum 
wage (via Department of Labor waiver) and be 
supported by Social Security income. 

In this type of case, the central issue for the 
vocational expert is assessing what the injured 
person’s earning capacity was pre-injury. Depending 
upon the age and circumstances of the injured person, 
their pre-injury earnings capacity may be best 
represented by their actual earnings. For those who 
were young at the time of injury (and research shows 
that the vast majority are under 30 years of age at the 
time of injury) and had not attained their earning 
potential, the determination of earning capacity is 
more complex. 

The vocational expert will examine the types of work 
the injured person actually performed, and the wages 
typically earned by persons in that kind of work. In 
addition, the pre-injury intellectual capacity of the 
injured person will be assessed by researching school 
records and previously administered standardized test 
scores. These elements, along with information 
concerning pre-injury physical capacities, allow the 
vocational expert to identify the pool of jobs that had 
been available to this person before the injury (either 
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nationally, regionally, or locally). In addition, the 
expert must determine the earnings that typically 
accrue to persons who perform these kinds of jobs. 
This process of labor market analysis is made 
possible by the existence of large, standardized, 
empirically determined statistical databases 
developed by the U.S. government. 

When the disabilities sustained are in the moderate to 
mild range, the analysis of lost earnings is more 
complex, because in most cases the injured person is 
able to return to the competitive labor force, albeit in 
a diminished capacity. The central issue becomes 
determining to what extent the permanent disabilities 
have diminished the individual’s capacity to perform 
work and earn money. 

Because the mental deficits are often very subtle, yet 
very real and significant, it is essential that the 
vocational expert work closely with a 
neuropsychologist who is very experienced with the 
phenomena associated with head injury. It is through 
this collaboration that the expert can translate the 
cognitive deficits into vocationally relevant data that 
permit the analysis of earnings loss. 

The critical issue in demonstrating loss of earning 
capacity in these cases of less-than-obvious disability 
is to educate the jury about the very real nature of the 
permanent disabilities sustained. This is no small task 
for the vocational expert because most jurors expect 
to be presented with clearly evident physical 
disabilities. Most jurors are not prepared to 
understand the very subtle mosaic of mental 
impairments that affect work, school, home and 
social performance. Two illustrative cases follow. 

Case 1 

A 50-year old female court reporter, employed in her 
profession for 20 years, sustains a head injury in a car 
accident as the result of another’s negligent action. 
She loses consciousness for about one hour (i.e., a 
moderate head injury), is medically treated, receives 
appropriate physical rehabilitation for left side 
weakness and mild incoordination. She returns to 
work a few months post-injury. After some time, it 
becomes evident that she can no longer perform her 
previous work adequately. It seems she does not have 
an adequate ability to focus and concentrate upon her 
work. This causes her to interrupt deposition 
proceedings often to ask for questions or answers to 
be repeated. As a result, she is assigned new duties of 
a less demanding nature. Unfortunately, her new 
duties also bring a decrease in pay. In an alternative 

scenario, this same individual may be forced to 
compete in the open labor market because she was 
terminated by her employer due to lack of suitable 
work within the organization. 

How can the vocational expert objectively determine 
this person’s lifetime loss of work-related earnings’? 
Based on her pre-injury vocational performance, it 
seems fair to assume that her actual earnings 
adequately represented her pre-injury capacity to 
work and earn money. Assessing her post-injury 
capacity is considerably more problematic. Should 
one assume that the earnings accruing from her new, 
less lucrative position fairly represent her post-injury 
capacity? 

A vocational expert, working closely with an 
experienced neuropsychologists, would assess several 
critical, post-injury worker trait characteristics. 
Among these would be her level of intelligence or 
general learning ability, reasoning ability, language 
ability, and math ability. Additionally, a physician 
would be used to assess her physical functional 
capacity. Based upon these data, the vocational 
rehabilitation expert could identify which of over 
12.000 jobs defined by the U.S. Department of Labor 
are consistent with her intellectual and physical 
capacities. Next, based upon data from the Bureau of 
Labor Statistics the expert would determine the 
earnings that typically accrue to such jobs. 

It is determined that this court reporter’s annual pre-
injury earnings were $48,440. Based upon the subtle, 
small, yet measurable decrements in intelligence, 
reasoning, math, and language skills, as identified by 
the neuropsychologists, the vocational expert 
determines that the individual can perform a range of 
work requiring average intelligence, slightly below 
average reasoning ability, and average language 
ability. A computer-based search of jobs requiring 
these worker trait characteristics reveals that the 
median earnings for such jobs is $27,280. 

In addition, because this woman meets the U.S. 
Department of Commerce definition of occupational 
disability, the vocational rehabilitation expert can 
estimate a decrease in this woman’s remaining work-
life expectancy. The vocational expert is able to place 
this particular individual on a continuum of work-
related disability that is used in a computer-based 
analysis of worklife expectancy. This profile reveals 
the size of the decrease in the injured’s post-injury 
worklife as compared to pre-injury. In sum, a work-
life profile reveals that pre-injury lifetime earnings 
would have totaled $689,500.14 while post-injury 
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lifetime earnings total $388,442.76. This amounts to 
a lifetime loss of $301,057.38.  

Case 2 

A 16-year-old male, high school sophomore is 
jogging on a designated track and sustains a mild 
head injury (i.e., no loss of consciousness) when he is 
knocked down by a bicyclist, who was wrongfully 
riding on the track. After a brief period of recovery 
he returns to school but seems unable to perform up 
to his pre-injury level. School records, including 
nationally administered, standardized tests indicate 
that he was in the 92nd percentile in terms of general 
learning ability pre-injury. Post-injury, he exhibits 
subtle personality changes, (a bit less sociable, 
answers fewer questions in class), slight memory 
problems, and, upon thorough neuropsychological 
testing, a small but measurable decrement in general 
learning ability that places him in the 70th percentile 
of general learning ability. 

In this case, there were no pre-injury earnings. How 
does a vocational expert establish this person’s pre-
injury capacity to work and earn money? It is known 
that one predictor of earning capacity is intelligence 
or general learning ability. Using this young man’s 
pre-injury intelligence as a guide, the vocational 
expert determines that he had the capacity to perform 
a variety of work requiring average to above average 
intelligence. A search of the more than 12,000 job 
titles defined by the U.S. Department of Labor shows 
that such work constitutes 68 percent of the jobs in 
the national economy, and that the midpoint earnings 
for such jobs amounts to $27,252. A computer-based 
analysis of all jobs compatible with his slightly 
lowered level of intelligence reveals a median 
earnings level of $24,246. This difference, combined 
with a slightly decreased worklife expectancy, yields 
a lifetime loss of earnings in the amount of 
$198,086.59. 

Attorneys litigating brain injury cases, whether 
plaintiff or defense, need the assistance of a 
vocational expert who is thoroughly knowledgeable 
about the mental, physical, and behavioral effects of 
brain injury. In addition, this expert must be able to 
work closely with neuropsychologists and others so 
that objective identification of the sometimes subtle, 
yet real, deficits can be established. Lastly, the 
vocational expert must be able to translate these 
objectively established deficits into vocationally 
meaningful worker trait characteristics. This will 
allow the expert to access the extensive array of 

government databases that describe labor markets 
and earnings.  
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