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Future earning capacity is determined 
by the type of injury and the victim’s 
age, education, work experience, and 
intelligence. Lawyers must look at 
factors like pre-impairment wages in 
combination with age and wages of 
workers with comparable intelligence, 
education, and skills to determine the 
client’s capacity to work and earn 
money. 

Vocational economic damages result when someone 
sustains an injury that diminishes the capacity to 
work and earn money. The degree of economic 
damage will vary with the severity of the impairment 
and with the victim’s age, education, learning ability, 
or work experience. Earning capacity, as opposed to 
the actual earnings of the victim, needs to be 
addressed. But there are instances when actual 
earnings best represent capacity to earn, and this is 
typically true when the victim is an adult worker with 
an established history of earnings. 

A person’s earning capacity may be best represented 
by one of the following: 

�� Actual pre-injury earnings, 

�� Average earnings for those at the client’s skill 
level, 

�� Average earnings for those at the client’s 
educational level, or 

�� Average earnings for those at the client’s 
intelligence or general learning ability level. 

Typically, actual earnings are the best measure of 
earning capacity for the client in the early 40s. But 
actual earnings are a poor indicator of lifetime 
earning capacity for younger workers and those 
people not yet old enough to be in the labor force. 

When a younger worker demonstrates an ability to 
earn above the average earnings for a comparable 
group, those earnings best represent capacity to earn. 
Thus, actual earnings should be used to measure 
earning capacity for a 26-year-old high-school 
graduate earning more than $33,000 a year as a 
steelworker, because the ability to earn above the 
average wage has been demonstrated. Conversely, a 
45-year-old male high-school graduate with annual 
earnings in the $8,000-to-$12,000 range has 
demonstrated an inability to earn at a level 
comparable to male high-school graduates, who 
averaged $24,701 a year in 1986.1 Here, actual 
earnings best represent capacity to earn. Age is 
critical in determining whether or not actual earnings 
best represent earning capacity. 

Impairment of Earning Capacity 

Capacity to work and earn money is typically 
diminished when a person sustains either physical or 
mental impairment. Mental impairment, like that 
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sustained in a closed-head injury, typically results in 
a significant loss of earning potential. Any reduction 
of intellectual functioning significantly affects a 
person’s ability to earn. 

Physical impairment may or may not affect earning 
capacity. The nature of the physical impairment, 
coupled with the client’s age, education, general 
learning ability, and skill level, will determine if 
there is a loss of earning capacity. 

For example, a steelworker who sustains a knee 
injury resulting in his inability to climb or balance 
will not be able to do his usual work. The economic 
consequences are substantial. But a lawyer who 
suffers the same injury has no loss of earning 
capacity because the lawyer does not need to climb to 
earn money. 

The degree of economic loss for the 26-year-old 
steelworker who had earned $33,000 a year will vary 
according to his residual functional capacity. At 26 
years of age, this capacity is best measured by his 
overall intelligence or learning ability in combination 
with his physical capacity. The loss of lifetime 
earning capacity will vary enormously depending on 
these factors. 

Assuming that the steelworker is functioning in the 
below-average intelligence range, his median earning 
power based on his work capacity is about $15,000 a 
year. Conversely, the steelworker in the significantly 
above-average-intelligence range has a median 
earning capacity of about $30,000 a year. The figures 
are calculated through a computerized vocational 
information system that analyzes government data in 
terms of physical, intellectual, and earning 
characteristics.2  

The loss of earning capacity in the first example is 
dramatically different from the loss of earning 
capacity in the second. With a post-injury median 
earning capacity of $15,000, the loss of lifetime 
earning capacity is about $705,000. With a post-

injury median earning capacity of $30,000, the loss 
of lifetime expected earnings is less than $150,000, 
which includes total temporary loss of earning 
capacity in combination with costs of a four-year 
period of retraining. In each instance, the individual’s 
worklife expectancy is assumed to be that of an 
average male high-school graduate. But disabled 
people have significantly reduced worklife 
expectancies. 

Table 
Worklife Expectancies of 45-Year-Old Men by Age, 

Education, and Disability Status 

Education Nondisabled Disabled 

Less than 8 years  16.246 years  3.376 years  

4 or more years college  19.689 years  12.187 years 
Source: A. Gamboa, Jr., Worklife Expectancy of Disabled Versus 

Nondisabled Persons by Sex and Level of Educational Attainment (1987). 

Effects of Disability 

People whose ability to work is limited because of 
physical or mental impairments meet the U.S. 
Department of Commerce definition of disability.3 
These people have actual earnings that are less than 
their nondisabled counterparts,4 and their worklife 
expectancy is also less than that of their nondisabled 
counterparts.5 

Disabled adults who were in the labor force in 1984 
had a median income of $11,553, according to the 
Department of Commerce. The median income for all 
adults in the labor force (disabled and nondisabled) 
during the same year was $14,514. The figures take 
into account both full time and part-time workers 
between the ages of 16 and 64. The Survey of Income 
and Program Participation (SIPP, U.S. Bureau of the 
Census) reports that disabled adults averaged $1,560 
a month as opposed to $1,781 for nondisabled adults. 
A comparison of disabled and nondisabled full time 
workers reveals that mean earnings for disabled 
workers were 87.7 percent of mean earnings for 
nondisabled workers.6 

Disabled workers also have a worklife expectancy 
that is less than that of nondisabled workers. 
Worklife expectancies for disabled 45-year-old men, 
for example, are dramatically lower than those for 
nondisabled men when education is factored in (see 
table). These differences exist at each level of 
educational attainment, but they are greater when the 
disabled person is less educated. 

Disabled workers earn less than nondisabled workers. 
Also, since the disabled have a worklife expectancy 
that is significantly less than the nondisabled, their 
expected lifetime earnings are significantly less than 
those of the nondisabled. 

Proving Lost Capacity 

Lawyers should use a vocational economic analyst to 
prove reduced or destroyed earning capacity. 
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Economists, accountants, and vocational experts can 
demonstrate loss of earning capacity in cases 
involving total disability. In partial disability cases, a 
vocational expert can determine post-injury capacity 
to work and earn money. Also, the vocational expert 
can render a professional opinion on the disabled 
person’s worklife expectancy. 

Vocational experts are increasingly performing 
calculations pertaining to wage growth and discount. 
But usually neither calculation is used in states where 
the total offset method, which assumes future wage 
growth will equal future interest rates, has been 
adopted. Many professionals use a total offset 
technique when computing loss of lifetime expected 
earnings. 

Over the years, experts have emphasized discounting 
dollars to present value when examining earnings 
over a worklife expectancy. Although it is necessary 
to reduce dollars to present value when inflation and 
real wage growth are added, it is not essential to use 
such a calculation when inflation is removed from the 
calculation of both the interest or discount rate and 
the rate of wage growth. 

It is necessary to predict both the real rate of interest 
and real wage growth to either increase or decrease 
dollars over time. This prediction requires an 
assumption that the past will mirror the future in 
terms of real interest and real wage growth. Without 
such an assumption, a total offset method is used.7 

The opinions of professionals, when comparing 
differences between real wage growth and real rates 
of interest, will vary from a net rate of real wage 
growth of about 1 percent to a net rate of real interest 
or discount of about 3 percent depending on the 
historical period and the rate of real interest. 
Recently, real rates of interest have been high. So 
economists use a high rate of interest or discount in 
calculating a long-term earning loss when they 
assume that the recent past is the best predictor of the 
long-term future. 

Conclusion 

A variety of factors must be considered in proving 
vocational economic damages. Earning capacity and 
worklife expectancy are the two most crucial factors. 
In cases of partial disability, it is essential to consider 
both the reduced earning capacity and the reduced 
worklife expectancy of the disabled person. Without 
considering both factors, post-injury lifetime 
expected earnings will be overstated. Without 
assuming that the economic past will predict the 
economic future, lifetime loss of expected earnings 
can be stated in terms of present value. 
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