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THE ECONOMIC EFFECT OF PERSONAL INJURY

By A. M. Gamboa Jr. and Kathleen M. Vogler

Whenever personal injury results in disability,
economic damages exist. The measurable economic
damage takes the form of reduced lifetime earning
capacity.

Disability exists whenever permanent impairment
produces any type of limitation that is work related.
Various governmental agencies define disability as
existing whenever an individual is “limited in terms
of the amount or kind of work he or she can do on a
job because of a physical or mental impairment.”

Two facts exist for the disabled population. The first
is that when such persons work, they earn less than
non-disabled counterparts. The second is that
worklife expectancy is reduced as a function of
disability status. These two facts combine to produce
a measurable economic damage in the form of
reduced lifetime earning capacity.

Data collected by the Bureau of the Census and the
US Department of Labor provide necessary but
insufficient factual information essential to an
analysis of reduced earning capacity. The factual data
must be individualized to the unique traits and
characteristics of a specific person who meets the
definition of disability.

A knee injury that produces lateral instability for a
firefighter or structural steel worker has a very
different economic consequence than the same injury
to a secretary or a judge. lIdentical injuries and
impairments mean different things to different
people.

In order to individualize the effect of injury on
lifetime capacity to work and earn money, a
vocational economic assessment is needed. Such an

analysis involves an examination of the injured
individual’s age, education, general learning ability,
previous work experience, and present exertional or
nonexertional impairments. Through such an
analysis, an assessment of lifetime loss of earning
capacity is possible.

It is important to note that the issue is defining the
effect of injury on earning capacity as opposed to
actual earnings. This is important because in many
instances, particularly with younger, unskilled
workers with less than a high school diploma, actual
earnings are meager or nonexistent.

If a 22-year-old, unskilled, high school dropout,
sustains a back injury that prohibits any type of heavy
lifting, a substantial loss of lifetime earning capacity
will result. This is true even though the individual
may not have worked at all prior to injury.

In fact, only 44 percent of the able-bodied males
between the ages of 16 and 24, who are without a
high school diploma, are working. This changes
dramatically as a function of age. Between 45 and 54
years of age, the number of able-bodied working
males increases to 88 percent, a doubling of
participation and employment for the high school
dropout. Age and maturity play a significant role in
the lifetime earning pattern of a male without a high
school diploma.

When injury resulting in disability is permanent, the
economic  consequences are also permanent.
Therefore, it is important to assess the effect of
disability on lifetime earning capacity as opposed to
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actual earnings.

There are instances when actual earnings and earning
capacity are congruent. This is true for an older
worker. For example, a 45-year-old, able-bodied
male with less than a high school diploma and annual
earnings consistently at an $8,000-$9,000 a year level
would have his lifetime capacity to earn money best
represented by his actual earnings. Conversely, a 22-
year-old with similar earnings would best have his
lifetime earning capacity represented by a proxy such
as educational level or general learning ability.

The average 1992 earnings for non-disabled males
with less than a high school diploma are $25,967.
This figure would best represent the lifetime earning
capacity for an average 22-year-old, non-disabled
male with less than a high school diploma. However,
if testing revealed superior general learning ability or
intelligence for the 22-year-old in question, then a
proxy geared to this trait would be more appropriate.
In 1992, males performing work requiring
intelligence or general learning ability in the top 10
percent of the general population earned at an
average rate of $41,822 in the United States.

Once a base figure that reasonably and fairly
represents pre-injury lifetime earning capacity is
established for a disabled person, the first step in a
five-step process of defining lifetime loss of earning
capacity is complete.

The second step involves projecting the base dollar
figure over an appropriate worklife expectancy.
Typically, the worklife expectancy of a non-disabled
person is gender-, age-, and education-specific.

For example, a 45-year-old, non-disabled male with
less than a high school diploma has a worklife
expectancy of 16.5 years. This compares to a 9.8 year
worklife expectancy for a female counterpart.
Because a worklife expectancy is a statistical
average, subject to considerable variability, it needs
to be used with caution and judgment when
projecting a lifetime stream of earnings.

If a 45-year-old female, past the child-rearing years,
with a consistent 20-year work history were injured,
it would be inappropriate to use 9.8 years as the
worklife expectancy. Such a person would have
demonstrated an atypical pattern of work, one that
does not conform to the statistical average. Therefore,
it would be appropriate to use 16.5 years as the
worklife expectancy. The pattern of work was more
like that of a male than a female.
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The third step in the process of defining the effect of
disability on lifetime loss of earning capacity
involves identification of a post-injury base dollar
figure. It is important to compare apples to apples.
Therefore, a pre-injury proxy geared to level of
educational attainment should be compared to a
similar post-injury proxy with consideration given to
disability status. Disabled males with less than a high
school diploma earned at an average rate of $21,256
in 1992.

Similarly, a pre-injury proxy geared to intelligence or
general learning ability needs to be compared to a
comparable proxy. In 1992, disabled males
functioning in the top 10 percent of the population, in
terms of intelligence or general learning ability,
earned at an average rate of $36,441.

When an individual subsequent to injury is not
working, a capacity to perform work and earn money
typically will exist. The appropriate figure to use as
best representing lifetime earning capacity can be
geared either to educational level, skill level, or
intelligence level. Both skill level and intelligence
level permit an analysis of capacity to perform work
that is geared to exertional or nonexertional
impairments.

The US Department of Labor identifies more than
12,000 separate occupational titles as requiring
varying degrees of skill, intelligence, exertional
activity, and nonexertional activity. Various database
systems translate these occupations into a dollar
figure by calculating the average earnings that accrue
to workers that perform such work. Such a post-
injury analysis is an excellent predictor of a non-
working person’s post-injury earning capacity.

The fourth step in the process involves projecting the
post-injury dollar figure over an appropriate worklife
expectancy. Contrary to popular belief, the best
predictor of worklife expectancy is not gender.
Disability more profoundly affects worklife
expectancy than gender. The differences between
disabled and non-disabled persons in terms of
worklife expectancy are substantial.

For example, a 45-year-old, non-disabled male with
less than a high school education has a worklife
expectancy of 16.5 years. This compares to a
worklife expectancy of 4.2 years for a disabled
counterpart.

The same caution and judgment used to define an
appropriate worklife expectancy for the 45-year-old
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female previously cited takes on added meaning
when applied to a person meeting the definition of
disability. Not all 45-year-old disabled males with
less than a high school education have a worklife
expectancy of 4.2 years. Many have disabilities that
are less severe than the disabled population on
average and have a worklife expectancy that exceeds
the statistical average.

A professional with training and experience in the
field of occupational disability needs to render an
expert opinion regarding the worklife expectancy of
an individual with a specific impairment. In
rendering such an opinion, factors pertaining to labor
market access, as well as the unique qualities and
attributes of the disabled person, are considered.

The professional opinion ultimately rendered with
regard to worklife expectancy will place a disabled
person on a continuum of worklife expectancy. For
example, an unemployed 45-year-old male who is
restricted to sedentary or light work because of a
back injury will have a worklife expectancy greater
than an unemployed paraplegic of comparable age
who is restricted to sedentary work. While the latter
will have a worklife expectancy no greater than that
of the statistical average of 4.2 years, the former may
lie 75 percent of the way between an average
disabled (4.2 years) and an average non-disabled
(16.5 years) or have a worklife expectancy of
approximately 13.4 years. This represents placement
on the continuum that is 75 percent of the way
between an average disabled and an average non-
disabled 45-year-old male with less than a high
school diploma.

The fifth and final step in the process of assessing
earning capacity involves defining the loss in terms
of present value. Much controversy exists over the
appropriate growth/discount factor to use in defining
the present value of a future earnings stream. While
this issue absorbs the attention of the legal
community, it is considerably less significant than the
issues presented in steps one through four. In fact,
appropriate use of a worklife expectancy can have a
far greater effect on the value of an earnings stream
than the growth/discount factor used.

Most would agree that it is not possible to predict
future rates of inflation. In fact, some courts have
ruled that such a prediction is speculative. Once
inflation is removed from either a nominal rate of
discount or wage growth, we are left with a real
discount or interest rate and a real wage growth rate.
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The term “real” refers to a stated rate of wage
increase or discount/interest stripped of inflation.
Real rates of wage growth of interest vary
considerably over time. It is generally recognized that
real increases in wages have been less than real rates
of interest or discount over the past decade. This
truism ignores substantial increases in fringe benefits
that have occurred during the same period.

When both wages and fringe benefits are examined
as a whole, the discrepancy between wage package
and discount rate over the past decade becomes
insignificant. If the pattern is examined over a 40-
plus year period of time, real growth in a wage
package exceeds the interest or discount rate by
approximately 2 percent.

However, there is ample evidence that the past is not
a predictor of the future in terms of the
interrelationship between real rates of interest or
discount and real rates of increase in wage or wage
packages. Therefore, the use of an offset whereby it
is assumed that each will rise at the same rate is
reasonable.

From a pragmatic standpoint, the offset method has
several advantages. First and foremost it is easier for
jurors to understand. Jurors are spared having to
explore economic calculations whose validity is at
best, questionable. This is important because as one
court has noted “the average accident trial should not
be converted into a graduate seminar on economic
forecasting.”

The offset allows to happen what many dyed-in-the-
wool pragmatists feel should happen. Namely, the
injured party is given an award that fairly represents
the calculated value of that persons earnings loss. The
individual must then take his or her chances with the
economy in the same way he or she would have if the
injury had not occurred.

Finally, regular application of the offset method
would tend to focus the attention of all parties on lost
wages, the major issue of concern, and eliminate
much of the haggling usually associated with the
application of the appropriate discount rate.
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