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You’re an attorney preparing for a discovery 
deposition in a personal injury case. The issue at 
hand is lost earnings as a result of injury. As you 
page through the relevant vocational/economic 
reports, you are confronted with page after page of 
tables, calculations, and other data. The format of the 
report is such that it tends to impede understanding. 
You read items such as “growth rates,” “discount 
rates,” “present value calculations,” “the actuarial 
probability of life,” “impairment,” “occupational 
disability,” “residual functional capacity,” and the 
like. 

For vocational/economic experts these terms are 
commonplace and their meanings clear. However, 
vocational and economic assessments of lost earnings 
are often confusing. For the attorney, the trick is to be 
able to categorize vocational and economic 
information in terms that are meaningful and clear. 
As an attorney, you have to make vocational and 
economic experts speak in your language, rather than 
suffering the frustration of trying to dialogue in 
theirs. By doing this, the attorney is able to get to the 
crux of the pertinent vocational/economic issues in a 
personal injury case and examine the substance of 
expert opinion regarding these issues. 

This article will suggest the questions that an attorney 
needs to ask regarding expert opinion of lost earnings 
in permanent partial disability cases. The article also 
has relevance for cases involving total disability and 
death. 

What the attorney needs to know can be summed up 
in five questions: 

1. What is the expert’s opinion regarding the 
injured person’s pre-injury capacity to work and 
earn money? 

2. What is the expert’s opinion regarding the 
injured person’s pre-injury worklife expectancy? 

3. What is the expert’s opinion regarding the 
injured person’s post-injury capacity to work and 
earn money? 

4. What is the expert’s opinion regarding the 
injured person’s post-injury worklife 
expectancy? 

5. Is the lifetime earnings loss stated in terms of 
present value? If so, based on what assumptions? 

These questions are basic in reviewing vocational/ 
economics assessments of lost earnings, and the 
attorney must understand the issues addressed by 
each. 

Pre-Injury Earning Capacity 

(What work could the person have done) 

In personal injury litigation, a crucial issue is 
whether or not the injured person’s power to 
earn money is reduced or destroyed. The power 
to earn money is based on the capacity to 
perform work. Thus in an examination of expert 
opinion regarding lost earnings, the first 
question an attorney should ask of the expert is, 
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“In your opinion what was this individual’s pre-
injury capacity to work and earn money, and 
what best represents this capacity or power to 
work and earn money?” In addition, the attorney 
must determine whether the expert opinion 
regarding earning capacity includes fringe 
benefits; and, if so, the attorney should pin down 
the percentage of earning capacity represented 
by fringe benefits. For example, many experts 
estimate fringe benefits as 20% of earnings, a 
national average, but sometimes a greater 
percentage or a lesser percentage is appropriate 
for a particular case. 

Capacity to work and earn money varies with the 
case. For example, the intelligence or general 
learning ability of an injured youngster is often the 
best predictor of an injured youngster’s pre-injury 
adult capacity to work and earn money. Sometimes a 
proxy such as the average earnings for male or 
female high school or college graduates best 
represents earning power. For the mature worker, 
actual earnings is typically the best barometer of 
earning capacity. 

In order to determine the earning capacity, the expert 
should be familiar with the world of work and with 
both the physical and intellectual demands essential 
in the performance of various jobs. In addition, the 
expert should be knowledgeable regarding labor 
markets and earnings for particular occupations. The 
expert should have a grasp of career development and 
understand how career choices are made. In addition, 
the expert should be familiar with the variability of 
career patterns within certain occupations. 

Thus, the expert who states an opinion regarding pre-
injury earning capacity should be a person with good 
research skills and typically a person with a 
background in vocational counseling, economics, 
personnel administration, or placement. 

Pre-lnjury Worklife 

(How long could the person have been expected to 
work) 

Most attorneys are familiar with the concept of a 
worklife expectancy and many rely on worklife 
expectancy tables, such as those published by the 
United States Department of Labor. A worklife 
expectancy is an estimate regarding how long an 
individual can reasonably be expected to work over 

his or her lifetime. Among several predictors of 
worklife expectancy, the most important are age, 
disability versus non-disability status, education, and 
sex. 

Worklife expectancies are frequently presented as a 
series of probabilities from one particular age to 
another. For example, the average nondisabled, male, 
high school graduate has a 90.9% probability of 
working at age 35, as opposed to the 32.7% chance of 
working at 65. 

In reviewing vocational/economic data regarding 
worklife expectancy, the attorney must understand 
what the expert is saying. Is it the expert’s opinion 
that the injured person’s worklife expectancy 
coincides with that person’s life expectancy? Is the 
expert assuming that the injured person would have 
enjoyed a full and uninterrupted worklife before 
retiring at the age of 65? Is the expert using a 
worklife expectancy based on statistics, such as those 
available from government sources? 

Once the attorney knows the expert’s opinion, he or 
she is then able to address the issues supporting that 
opinion. For example, do most people work all their 
lives? Is a full and uninterrupted worklife through 
retirement at age 65 more likely than not? Shouldn’t 
the expert consider possibilities such as 
unemployment, death, disability, early retirement, 
and the like in calculating a pre-injury worklife 
expectancy? 

Finally, is the worklife expectancy stated in terms of 
years or in terms of probability by year? If the latter, 
the attorney should require the expert to present his 
or her opinion in years. 

Post-lnjury Earning Power 

(What work can the person do after injury) 

If an individual sustains an impairment, that 
impairment may or may not result in occupational 
disability. A university professor sustaining an injury 
to the knee, which results in a slight instability, will 
not, in all likelihood, be considered occupationally 
disabled. A structural steel worker suffering the same 
injury clearly would, since climbing and balancing 
are an integral part of structural steel work. The issue 
in personal injury litigation is whether or not injuries 
result in permanent occupational disability; and if so, 
to what degree is the injured person occupationally 
disabled. The first and most basic question is, can the 
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person work? If so, what kind of work can the person 
do and what is this work likely to pay? 

The attorney must understand what the expert 
considers to best represent an injured person’s ability 
to work. Is the expert using a proxy, such as earnings 
of disabled, female, college graduates who work 
year-round, full-time? Has the expert addressed the 
injured party’s medical impairment and has the 
expert relied on medical data in forming an opinion? 
For example, has a physician released the individual 
to work; has the physician placed any physical 
restrictions on the injured party; what physical 
restrictions does the injured individual define for 
himself or herself; does the expert’s opinion 
regarding the injured person’s work capacity address 
these restrictions? Finally, has the expert addressed 
post-injury fringe benefits? If so, how and based on 
what rationale? 

In order to determine post-injury capacity to work 
and earn money, the expert must be familiar with 
both the physical and intellectual demands of work, 
as well as the skills involved in the performance of 
various jobs. The expert must understand the concept 
of occupational disability and how it affects a 
worker’s power to earn. To do this, a background in 
disciplines such as vocational counseling and 
vocational rehabilitation counseling is important, as 
well as research and statistical expertise sufficient to 
grasp relevant data. 

Post-lnjury Worklife 

(How long will the injured party work) 

The worklife expectancy of occupationally disabled 
persons differs from that of nondisabled individuals. 
In fact, occupational disability is one of the more 
significant predictors of worklife. The average 
occupationally disabled college graduate will not 
work as long as the average nondisabled college 
graduate. This is true at all levels of educational 
attainment. It is also true when one compares men to 
men by age and level of education or women to 
women by age and level of education. For example, 
the worklife expectancy of the average nondisabled 
35-year-old male high school graduate is 26 years, 
the worklife expectancy of the average 
occupationally disabled 35-year-old male high school 
graduate is 11.4 years. 

The attorney needs to know the basis for the expert’s 
estimate of post-injury worklife expectancy. Has the 
expert considered the impact of occupational 

disability when making his calculations? Is the 
worklife expectancy calculated by the expert the 
same or less than the estimate of pre-injury worklife 
expectancy? Is the worklife expectancy greater than, 
less than, or the same as that of an average disabled 
person of comparable age, education, and sex? On 
what data does the expert rely in making worklife 
calculations, and, finally, is the worklife expectancy 
stated in terms of years or in another manner? The 
attorney should always insist that the expert state the 
post-injury worklife in years. 

In determining worklife expectancy post-injury, the 
expert should be familiar with data regarding the 
probabilities of participation and employment for 
disabled and nondisabled persons. In other words, the 
expert should be familiar with data which examine 
the likelihood that a person will work based on 
certain predictors, such as age, sex, education, and 
disability status. A background in research and 
statistics is helpful. The expert should be able to 
understand medical information regarding an 
individual’s present and future physical or 
intellectual capacity to perform tasks associated with 
work. This expertise is usually found with people 
who have studied vocational counseling or vocational 
rehabilitation counseling, and who understand 
relevant research and statistical data. 

Present Value 

The attorney needs to know whether the estimate of 
lost earnings is stated in terms of present value. If so, 
what are the assumptions upon which the expert is 
relying? Does the expert believe that wage growth 
rates will exceed interest rates over the worklife of 
the individual in question? If so, the expert will use a 
negative discount in calculating the present value of 
an award. If, on the other hand, the expert believes 
that interest rates will exceed, on average, wage 
growth rates over the worklife expectancy, then the 
expert will discount the award in arriving at a present 
value sum. Belief that wage growth rates will be 
offset on average by interest rates over the injured 
party’s worklife expectancy results in the expert’s 
using an offset when stating present value. 
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The attorney must understand what is at stake in 
determining the present value of an award. Assume 
that the value, in current dollars, of a worker’s lost 
earnings through personal injury is $100,000. 
Assume further that the lost wages would be replaced 
over a 30-year period. If the expert believes that 
wage growth rates and interest rates will be offsetting 
over the 30-year period, then the $100,000 represents 
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fair compensation for lost earnings. If the expert 
believes wage growth rates on average will exceed 
interest rates over the 30-year period, then the 
$100,000 is under compensatory. The expert will 
apply what is called a negative discount to determine 
the present value of the $100,000. If, however, the 
expert believes that interest rates will exceed wage 
growth rates on average over the 30-year period then 
the $100,000 is over compensatory. The expert will 
discount the $100,000 to present value. 

The questions the attorney should ask go something 
like this: 

 “What wage growth rates did you apply?” 

 “Did you use the person’s wage history or a proxy?” 
(Average increases for workers in manufacturing 
industry, for example.) 

 “Did you use real or nominal wage growth rates?” 
(Real wage growth excludes inflation while nominal 
wage growth includes inflation.) 

 “Is the wage growth rate you are using based on 
averages for a particular historical period? If so, what 
period are you using and why do you feel it is 
appropriate for this case?” 

 “What discount or interest rate are you using? Does 
this rate represent a safe and conservative 
investment? If so, what investment and why did you 
select it?” 

 “Does your discount rate reflect a historical period 
and if so, why was that period selected?” 

 “Is the discount rate used a real or nominal rate?” 
(Real interest rates exclude inflation while nominal 
rates of interest or discount include inflation.) 

The attorney should determine whether or not the 
expert uses the same wage growth rate and the same 
discount rate case in and case out. An expert who 
uses a negative discount when testifying on behalf of 
the plaintiff and a discount rate when testifying on 

behalf of the defense would be suspect for obvious 
reasons. 

The expert should possess a research and statistical 
background sufficient to understand the economic 
data that typically arise in personal injury litigation. 
In addition, it is helpful if the expert has completed 
graduate coursework in that very narrowly focused 
area of economics that usually surfaces in personal 
injury litigation. 

There are other issues outside the scope of this article 
which can arise when one assesses vocational 
economic loss in personal injury litigation. The value 
of lost household services, personal consumption, 
and taxes comes quickly to mind. When, however, 
lost wages are at issue, then the five basic question 
approach allows the attorney to get to the heart of 
vocational/economic expert opinion quickly and 
effectively. 
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