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ASSESSING VOCATIONAL ECONOMIC DAMAGES 

The total amount of money people can 
reasonably and fairly be expected to 
earn over a lifetime is their vocational 
economic capacity. The manner in 
which the construct of capacity is 
operationalized (measured in the real 
world) will affect the accuracy of the 
overall vocational economic analysis.  
Moreover, a proper, realistic, and 
sensitive conceptualization of a person’s 
pre-injury and post-injury capacity will 
seem fair and reasonable to opposing 
counsel and jury alike. 

by John P. Tierney and 
Dr. Donald R. Vogenthaler 

Establishing vocational economic damages is an 
essential task in almost all personal injury litigation. 
The fairness and reasonableness of the conceptual 
model used in assessing loss can either enhance or 
detract from the perceived objectiveness of a claim 
by plaintiff and defense alike. Among the many 
critical factors that a vocational economic analyst 
must consider (such as work-life expectancy and the 
present value of money) is the concept of capacity to 
work and earn money, which has a preeminent 
position in the formulation of a valid vocational 
economic opinion.   

Capacity 

The bedrock upon which an analysis rests is the 
assessment of both pre-injury and post-injury 
capacity to work and earn money. The concept of 
capacity to work and earn seems, upon casual 
reflection, to be a readily comprehensible and 
implementable construct. The objective to be attained 
is measurement of an individual’s ability to produce; 
his or her competency to create output, and thus 
receive income. The total amount of money people 
can reasonably and fairly be expected to earn over a 
lifetime is their vocational economic capacity. The 
manner in which the construct of capacity is 
operationalized (measured in the real world) will 
affect the accuracy of the overall vocational 
economic analysis. Moreover, a proper, realistic, and 
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sensitive conceptualization of a person’s pre-injury 
and post-injury capacity will seem fair and 
reasonable to opposing counsel and jury alike.   

Measuring Pre-injury Capacity 

While the construct of capacity is relatively 
straightforward, the method used to operationalize 
and measure it must be tailored to the particular case. 
A person’s capacity to work and earn is a synergistic 
product of multiple factors. It is this mosaic of forces 
which the expert must understand and concretize. 
While the variables chosen to represent lifetime 
capacity will certainly vary from case to case, the 
philosophy and methodology of conducting analyses 
must be consistent and well founded. Sometimes 
capacity is best represented by one’s actual wages, 
sometimes by a proxy such as average earnings for a 
particular group (e.g., average earnings for high 
school or college graduates). How can this be ?   

A 46-year-old carpenter’s earning capacity is 
probably best represented by his actual earnings. The 
capacity of a 46-year-old former carpenter, currently 
completing a bachelor’s degree in computer science, 
would be measured by something altogether 
different.   

What is the capacity of a 32-year-old female with a 
college degree in elementary education who taught 
for five years and had chosen to be a mother and 
homemaker for the last four years? Is the question, 
“How much water is in the pitcher?” or “What is the 
volume of the pitcher?” Is her capacity to earn zero? 
After all, she hadn’t worked for four years; or is it her 
earnings in her last year of teaching, the earnings of 
elementary education teachers, or the earnings of 
female graduates in general?   

Would the actual earning of a 27-year-old attorney 
fairly represent his capacity to work and earn? Most 
professionals and non-professionals expect their 
earnings to increase as they move ahead in their 
occupations. Using current earnings as representative 
of lifetime capacity may be shortsighted and unfair in 
the case of the younger worker.   

A child’s lifetime capacity to work and earn can be a 
challenge to assess validly. Is capacity best 
represented by average earnings of high school 
graduates, college graduates; average earnings for all 
persons of the child’s gender; minimum wage; or 
perhaps the average earnings of the child’s parents?   

Sometimes, the vocational economic analyst must 
rely upon sophisticated computer programs that 
search, sort, and cross reference government data to 
arrive at a fair representation of a person’s pre-injury 
capacity to work and earn. In the case of a 23-year-
old male high school graduate who had held a 
succession of short-term semiskilled jobs, the goal of 
fairly assessing lifetime capacity may be difficult to 
achieve, unless the expert relies upon the number 
crunching power of a computer-based search. The 
output of the scan reveals the types and numbers of 
jobs a person may have been able to perform, as well 
as median earnings figures for that pool of jobs. In 
this way, the vocational economic analyst can 
establish a fair reasonable estimate of capacity.   

Measuring Post-injury Capacity 

Assessing residual capacity to work and earn money 
after injury is essential in most instances because the 
issue is usually one of alleged partial, permanent 
disability (rather than total disability or death). A 
soft-tissue, partial, permanent impairment demands 
high-level analytic sophistication of the vocational 
economic analyst. After fairly assessing pre-injury 
capacity, the analyst must conceptualize the 
vocational implications of the given partial 
impairment. From what jobs, if any, will this 
disability exclude the subject? Will an exclusion have 
an effect on expected earnings, on an hourly or 
annual basis?   

In no case does the vocational economic analyst have 
a crystal ball. He or she cannot predict with certainty 
the future earnings or occupation of a disabled 
person. However, the goal to be attained is the same 
as it was in the pre-injury assessment of capacity: 
What is this person’s ability to produce; how 
substantial is his or her competence to create output 
and thus receive income?   

In most cases, the sophistication of the analysis to 
determine residual capacity to work and earn must go 
beyond assuming that minimum wage is an equitable 
representation or beyond assuming that earnings for 
disabled men or women are simply a function of 
reduced access to the labor market.   
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Data and reports concerning physical restrictions 
provided by physicians, rehabilitation consultants, 
specialists in physical functional capacity testing, and 
in some cases (e.g., head injury) neuropsychologists, 
along with an in-depth personal interview with the 
client, enable the vocational economic analyst to 
form a coherent, reality-based picture of who the 
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client is and how the injury/ disability may impact 
upon vocational activities. A client may be restricted 
from repetitive bending, or be unable to lift more 
than 25 pounds, or be unable to remain in a captive 
seated position for more than one hour at a time. A 
client may have sustained reduced finger and manual 
dexterity and reduced overall motor coordination. 
Information gained from all sources during the 
diagnostic work-up of the client must then be 
transformed into vocationally relevant criteria, such 
as those used by the U.S. Department of Labor. Once 
this has been done, an analysis of residual 
occupations and expected earnings levels among all 
those occupations can be achieved.   

With this information in hand, the vocational 
economic analyst can proceed with an analysis. One 
option is to analyze all occupations defined in the 
Department of Labor’s Dictionary of Occupational 
Titles. The expert will be able to identify those 
occupations that the client still retains the ability to 
perform. By virtue of a computer-based system, the 
vocational economic analyst can estimate both the 
number of jobs available to an injured person in a 
particular labor market and the earnings that person is 
likely to realize.   

Once the vocational economic analyst has completed 
this part of the assessment, the focus shifts from what 
the person can earn to how long that person is likely 
to earn. Thus, worklife expectancy, combined with 
capacity to work and earn, results in an overall 
vocational economic loss estimate that must then be 
presented in terms of present value by the vocational 
economic analyst.   

The vocational economic analyst must have the 
appropriate vocational and rehabilitation background 
in order to operationalize sensitively and accurately 
the concept of capacity to work and earn money, for 
both the pre-injury and post-injury condition. An 
analysis based on such a foundation should address 
the court’s need for a reasonable, professionally 
drafted, and even-handed approach to the issue of 
earnings lost through personal injury  
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